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Ten Promises of a 
Good Citizen 


1, I will vote at all elections. I will inform myself on candi- 
dates and issues and will use my greatest influence to see 
that honest and capable officials are elected. I will accept 
public office when I can serve my community or my country 
thereby. (Note—In recent elections half of the eligible 
voters did not bother to vote for anyone!) 


2. I will serve on a jury when asked. 


. I will respect and obey the laws. I will assist public offi- 
cials in preventing crime and the courts in giving evidence. 


. I will pay my taxes understandingly (if not cheerfully) 
but will oppose unnecessary federal, state or local expen- 
ditures. 


. I will work for peace but will dutifully accept my respon- 
sibilities in time of war and will respect the flag of the 
United States of America. 


. In thought, expression and action; at home, at school and 
in all my contacts, I will avoid any group prejudice based 
on class, race or religion. 


. I will support our system of free public education by doing 
everything I can to improve the schools in my own com- 
munity. 
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. I will practice and teach the principles of good citizenship 


in my own home and in my other relationships. 


. I will oppose those who seek gradually to destroy economic 
liberty and convert our nation into a fascistic or socialistic 
state. 


Shepard’s Citations 
Colorado Springs 
Colorado 


Copyright, 1950 by Shepard's Citations, Inc. 
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THE UNITED STATES SUPREME 
COURT: 1949-50* 


Joun P. Franxt 


“We depart from a great tradition. .. .”’ 
—Dousc as, J., DISSENTING. t 


USTICES MURPHY AND RUTLEDGE died, were buried, were 
J mourned—and were replaced. Justice Douglas was absent most of the 

term with an injury. On October 3, 1949, at the first session of the new 
term, Chief Justice Vinson concluded his memorial remarks with the 
words, “‘Saddened by our losses but inspired by the examples of devotion 
to duty which Mr. Justice Murphy and Mr. Justice Rutledge have pro- 
vided for us, we turn to the work before us.””* By the first opinion day, the 
bar knew that the “work before us” consisted, in substantial part, of 
rejecting the work and the philosophy of the late justices. 

Since chance had spun the wheel, it was appropriate that the symbol of 
change should be a pin-ball machine. It was a super pin-ball machine, 
product of one Gibbs, putting together several of the common games so 
that players could compete simultaneously, without having to wait their 


* This article is the fourth in an annual series and is written in part for the legal, social, 
and economic historians of the future who may find it useful to have a contemporary view of 
the work of the Supreme Court at the last term. The preceding articles on the 1946 Term, 15 
Univ. Chi. L. Rev. 1 (1947); 1947 Term, 16 Univ. Chi. L. Rev. 1 (1948); and 1948 Term, 17 
Univ. Chi. L. Rev. 1 (1949), will hereafter be cited by the date of the Term, i.e., 1946 Term 
article. 

+ Associate Professor of Law, Yale University. The author had a remote connection as coun- 
sel with two cases referred to in passing in this article, and participated on an amicus brief in 
connection with one of the segregation cases discussed below. 


t Automatic Radio Mfg. Co. v. Hazeltine Research, Inc., 339 U.S. 827, 840 (1950) (apropos 
a patent point). 


338 U.S. VIII, II (1949). 
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turn. A district court and the ninth circuit had held this small-bore “flash 
of genius” worthy of a patent as a combination. On March 28, 1949, the 
Supreme Court granted certiorari.’ 

It takes four votes to grant certiorari. We shall never know; but if it 
could be proved, it would seem a safe wager that those four were Black, 
Douglas, Murphy, and Rutledge. It was their kind of case. 

On October 12, 1949, the matter was argued, and on November 7, 1949, 
the first decision day, it was decided. With Murphy and Rutledge gone, 
and Douglas away, the case no longer presented enough of an intellectual 
problem to the Court to warrant discussion. A brief per curiam upheld the 
invention and its claims, with only Justice Black dissenting.’ 


The docket of decided cases was a small one, perhaps the smallest in a 
century. Of the 94 opinions, two clearly overruled opinions of Justice 
Murphy.‘ A law review article is no substitute for a seance, and this next 
observation of course cannot be proved; but it is very probable that at 
least twelve more cases would have come to opposite results if Murphy, 
Rutledge and Douglas had been voting, and it is quite possible that four 
more might have reached different conclusions.’ These cases constitute 
twenty per cent of the year’s decisions; significantly, most of these cases 


resulted in restrictions of civil rights. They were the most colorful part of a 
term otherwise only rarely spectacular. Perhaps two dozen opinions, the 
smallest number since this series of articles was begun, are of sufficient 
general importance to have any lasting significance, though a vital free 
speech case and the segregation cases are enough to make the term memo- 
rable.’ The principal spectacle of 1949-1950 was Leviathan—turning. 


* Faulkner v. Gibbs, 170 F. 2d 34 (C.A. 9, 1948), cert. granted, 336 U.S. 935 (1949). 
3 338 U.S. 267 (1949). 


4 Darr v. Burford, 339 U.S. 200 (1950); United States v. Rabinowitz, 339 U.S. 56 (1950). 


5 American Communications Ass’n v. Douds, 339 U.S. 382 (1950); Darr v. Burford, 339 
U.S. 200 (1950); Dennis v. United States, 339 U.S. 162 (1950); Int. Brotherhood of Teamsters 
v. Hanke, 339 U.S. 470 (1950); United States v. Alpers, 338 U.S. 680 (1950); United States v. 
Bryan, 339 U.S. 323 (1950); United States ex rel. Eichenlaub v. Shaughnessy, 338 U.S. 521 
(1950); United States v. Fleischmann, 339 U.S. 349 (1950); United States v. Kansas City Life 
Ins. Co., 339 U.S. 799 (1950); United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (195°); 
United States v. Rabinowitz, 339 U.S. 56 (1950); United States v. Yellow Cab Co., 338 U.S. 
338 (1949). 

* Automatic Radio Mfg. Co. v. Hazeltine Research, Inc., 339 U.S. 827 (1950); Faulkner v. 
Gibbs, 170 F. 2d 34 (C.A. oth, 1948), cert. granted 336 U.S. 935 (1949); Graver Tank & Mfg. 


Co. v. Linde Air Products, 339 U.S. 605 (1950); Manufacturer’s Trust Co. v. Becker, 338 U.S. 
304 (1949). 


7 For citations, consult the section immediately below. 









a a aE a, 


39 
rs 


21 
ife 
); 





THE UNITED STATES SUPREME COURT: 1949-50 








































I. Hic Spots oF THE YEAR 

The five major opinions of the year all involved civil rights, though two 
also involved labor relations. Three of the five, each by Chief Justice Vin- 
son, were of particular significance. The first of the major Vinson opinions 
was American Communications Ass’n v. Douds,’ upholding the non-Com- 
munist affidavit provision of the Taft-Hartley Act. The opinion would not 
have been so important were it not for its dicta, which undermines much 
that Holmes, Brandeis, Hughes and their successors had done for thirty 
years to develop the “clear and present danger” test. This was the first 
major defeat for freedom of speech in the Supreme Court since Chief Jus- 
tice Hughes and Justice Roberts, coming to the Court in 1930, had re- 
versed the trend of the Taft, Sutherland, Sanford Court. 

The other two major Vinson opinions involved segregation in graduate 
education. In Sweatt v. Painter,? and McLaurin v. Oklahoma,” a unanimous 
Court declined the invitation of counsel for the Negroes to reconsider the 
entire legal basis of segregation in the United States; but it did hit hard 
against segregation in graduate education by requiring that separate 
schools be truly equal. The nature of legal education is such, held the 
Court, that segregation in that field cannot be permitted at all, and when 
a Negro student is admitted to a white university, he may not be sub- 
jected to any racial distinctions. The dicta here, and in a related case in- 
volving dining car segregation," may foretell an eventual reconsideration 
of the fundamentals of “separate but equal.” 

The decline and fall of Thornhill v. Alabama,” and with it the First 
Amendment as a serious protection of picketing, was completed this year 
in International Brotherhood of Teamsters v. Hanke.** The majority’s opin- 
ion, by Justice Frankfurter, reduced the right of peaceful picketing to a 
case-by-case determination of whether, in all the circumstances, it is 
“reasonable” to allow that conduct. The judgment to be made becomes 
so complex that a strike is scarcely likely to survive the determination by a 
hierarchy of courts. 

Last of the most significant cases is Umited States v. Rabinowitz."* For 
several years, one of the hardest fought Supreme Court issues has been 
the extent of the “search and seizure’’ limitation upon police conduct. 
Two years ago the Court required a search warrant whenever it was rea- 
sonably possible to get one. In Rabinowitz, a majority opinion by Justice 
* 339 U.S. 382 (1950). * 339 U.S. 629 (1950). 
™ Henderson v. United States, 339 U.S. 816 (1950). 
™ 310 U.S. 88 (1940). *3 339 U.S. 470 (1950). 


¢ 339 U.S. 637 (1950). 






4 339 U.S. 56 (1950). 
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Minton overruled that precedent. A legal pendulum, which had already 
been swinging crazily, thus took another wild swerve, though, it will be 
argued below, not necessarily a particularly undesirable one. 

Taking these opinions apart individually may obscure the dominant 
motif of the year, which can be seen only in a totality. The segregation 
cases were unanimous. In the fifteen other civil rights cases this year the 
new Court divided. In fourteen of these cases, it rejected the claimed 
right. In numerous other civil rights cases, it denied certiorari. This broad 
jump to the right in respect to civil liberties was the most important new 
development of the year." 


II. REGULATION OF LABOR AND BUSINESS 
LABOR 

The most important labor cases involved picketing and state legisla- 
tion limiting the right to strike. There were, as always, lesser but still sig- 
nificant matters, the most colorful of which was a spanking for the fifth 
circuit for allegedly giving too little attention to the mandates of the labor 
laws. 

It might not have appeared so clearly as a spanking but for the dissent. 
As everyone knows, the National Labor Relations Act and the Fair Labor 
Standards Act look a little less demanding to the fifth circuit, covering 
Florida, Georgia, Alabama, Mississippi, Louisiana and Texas, than they 
do to most of the rest of the courts of the country. Ten years ago, the 
Labor Board brought to the Court a petition for certiorari from the 
fifth circuit alleging that that court had consistently failed “‘to give effect 
to the provisions of the Act that the findings of the Board as to facts, if 
supported by evidence, shall be conclusive.’’ The Supreme Court reversed 
the fifth circuit in a manner which made clear its desire for that circuit 
to fall into line.” 

But it takes more than one admonition to convince the fifth circuit’s 
able, colorful, tenacious Judge Hutcheson, and this year the Board filed 
five more petitions for certiorari telling the ten year old story over again. 
The Court granted two of them and reversed, in opinions tactfully as- 
signed to Justice Clark, most recent appointee from that circuit."” The 

*$ For full discussion and citations on matters summarized in this paragraph, see the discus- 
sion on civil rights, p. 20 infra. 

** NLRB v. Waterman Steamship Co., 309 U.S. 206 (1940). 

*? NLRB v. Mexia Textile Mills, Inc., 339 U.S. 563 (1950), and a companion case, NLRB v. 
Pool Mfg. Co., 339 U.S. 577 (1950). The three denied were NLRB v. Atlanta Metallic Casket 


Co., NLRB v. Massey Gin & Machine Works, Inc., and NLRB v. Wilson & Co., 338 U.S. 910 
(1950). 
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subject matter of the cases is too routine to be worth statement, and the 
certioraris would not have been worth granting if nothing but the immedi- 
ate cases were involved. 

Justice Clark made no reference to the “special problem” of the fifth 
circuit, treating the cases on the merits. But Justice Frankfurter, dissent- 
ing, maximized the circuit’s rebuke by protesting it: 

Since the record permits, we ought to attribute to a Court of Appeals not a willful dis- 
regard of principle, and, as such, an abuse of discretion, but an honest desire to get light 
on happenings after the Board’s orders relevant to its duties as a court of equity. 
Courts of Appeals are human institutions. By attributing to the Court of Appeals an 


abusive exercise of discretion when the record may fairly be otherwise interpreted, we 
... needlessly rebuke that court. . . .* 


Another matter with which the Court had dealt before, and on which 
it was now time to become peremptory, was the matter of discrimination 
by the Brotherhood of Locomotive Firemen against Negro firemen. The 
Court had previously made it so clear that the Brotherhood could not, 
under the Railway Labor Act, enter into agreements under which Negroes 
were permanently assigned to the poorest jobs’® that, as the Court put it, 
this year’s case presented “a continuing and willful disregard of rights 
which this Court in unmistakable terms has said must be accorded Negro 
firemen.”’ The Brotherhood hoped it had some procedural wrinkles as de- 
fenses against an injunction suit, particularly a defense under the Norris- 
LaGuardia Act. This the Court thrust aside in a word, saying, “If, in 
spite of the Virginia, Steele and Tunstall cases, there remains any illusion 
that under the Norris-LaGuardia Act the federal courts are powerless to 
enforce those rights, we dispel it now.’’* 

Far more important was the clarification of ambiguities arising from a 
decision the term before, International Union, UAW ». WERB,” involv- 
ing the power of states to limit the right to strike. The Wagner and Taft- 
Hartley Acts recognize the employee’s right “to engage in concerted 
activities for the purpose of collective bargaining.’”’ May states put limits 
of their own on those concerted activities? 

In the UAW case of the preceding term, the Court had upheld a Wis- 
consin prohibition of a strike method which the majority found similar to 
the sit-down strike. The union there had argued that Congress had filled 

*® NLRB v. Mexia Textile Mills, Inc., 339 U.S. 563, 576 (1950). 


*9 Steele v. Louisville & N. R. Co., 323 U.S. 192 (1944); Tunstall v. Brotherhood of Loco- 
motive Firemen & Engineers, 323 U.S. 210 (1944). 


2° Graham v. Brotherhood of Locomotive Firemen & Enginemen, 338 U.S. 232 (1949). 
* 336 U.S. 245 (1949). 
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this legislative field, and that the states could not devise new limits of 
their own. It was unclear from the earlier opinion whether the Court had 
upheld Wisconsin (a) because this kind of strike was not, due to its pe- 
culiar nature, within the federal protection of ‘“‘concerted activities” at 
all; or (b) because the state was empowered to put such limitations as it 
liked on the right to strike despite the Wagner and Taft-Hartley Acts. 

As the situation was summarized in the article at the close of the last 
term: ‘The point is vital. If labor activities are outside the scope of major 
constitutional protections, and if such labor activities are now also re- 
moved from the protective covering of the Taft-Hartley Act, then states 
may do as they will with labor’s ‘concerted activities.’ The showdown 
may come upon review of recent state laws forbidding strikes in public 
utilities, which, like any other strikes, are also ‘concerted activities for 
the purpose of collective bargaining.’ New Jersey and Wisconsin courts 
have recently held that under the instant decision the states are free to 
take public utility strikes out of the protection of [the Acts] by declaring 
such activities ‘illegal.’ Even more significantly, the Supreme Court of 
Michigan has interpreted the UAW decision to uphold the requirements 
of Michigan law that strikes be approved by a majority vote of all em- 
ployees in a bargaining unit. But it is extremely doubtful that the VAW 
decision, although ambiguous, meant the Taft-Hartley Act protection to 
be dependent to this extent upon state predilections.”” 

This year the Michigan case just referred to came to the Supreme 
Court, which made very clear that it had upheld Wisconsin the year be- 
fore only because the conduct there involved, due to its sit-down quality, 
fell “outside the protection of the federal act.”” Otherwise, said the Court, 
“None of these sections [of the federal acts] can be read as permitting 
concurrent state regulation of peaceful strikes for higher wages. Congress 
occupied this field and closed it to state regulation.” 

Words could scarcely be clearer. They say that, where interstate com- 
merce is involved, states cannot put limitatiens on “peaceful strikes for 
higher wages.’’ Nonpeaceful strikes, or strikes for other purposes, remain 
to be argued about. 

Fourteen years ago in Senn. v. Tile-Layers Protective Union, Justice 
Brandeis said, “Members of the union might, without special statutory 
authorization by a state, make known the facts of a labor dispute, for 


* 1948 Term article, 8-o. 
*3 Int. Union, UAW, CIO v. O’Brien, 339 U.S. 454 (1950). 
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freedom of speech is guaranteed by the Federal Constitution.’’** Exactly 
what that passage meant in its context in 1937 is arguable, but for a time 
it did not seem to matter. In Thornhill v. Alabama,** three years later, 
the Court refused to permit a state to enjoin all peaceful picketing in a 
conventional labor dispute on the theory that picketing was a form of 
speech protected by the principles of freedom. A few years later, the 
Court restated the Senn dictum as a categorical proposition, ignoring all 
questions of a special meaning that it might have had in its context.” 
The dictum thus passed from an aside to a flat statement of the right, as 
a constitutional matter, to “make known the facts of a labor dispute.” 

The principle of law which thus evolved was as important as picketing 
itself, because it was widely, though perhaps carelessly, understood to in- 
sulate peaceful picketing from state control.?” The Thornhill case has been 
invoked hundreds of times in strikes. 

That the Supreme Court had never meant to push the immunity of 
picketing as far as some had thought became apparent a year ago in the 
case of Giboney v. Empire Storage & Ice Co.** There the union sought to 
compel an employer to commit certain practices which were in violation 
of the state anti-trust laws. The Court held that the picketing, though 
peaceful, had no protection under the Fourteenth Amendment when it 
was directed toward an illegal purpose. The Giboney case thus opened 
wide the possibility that the ruling of Thornhill could be largely undercut 
if labor objectives were, with due ceremony of law, made illegal. 

Two cases this year so widened the entries to this zone of illegality as 
to leave very little of Thornhill. In Building Service Employees v. Gazzam,”” 
all the employees of a particular employer had, in a free and fair election, 
voted not to join a building service union. The union thereupon began 
picketing the employer to induce him to force his employees into the 
union. A Washington state court enjoined the picketing. 

The Supreme Court, in an opinion by Justice Minton, applied the prin- 
ciple of the Giboney case, and referred to two categories of labor conduct: 
first, acts which are “‘an abuse of the right to picket,”’ and, second, “acts 


4 301 U.S. 468, 478 (1937). 

%5 310 U.S. 88 (1940). 

*6 Cafeteria Employees Union v. Angelos, 320 U.S. 293, 295 (1943). 

27 For brief reference to the leading cases, consult 1948 Term article, 5 et seq. 
#8 336 U.S. 490 (1949), noted in 16 Univ. Chi. L. Rev. 701 (1949). 

* 339 U.S. 532 (1950). 
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which are a means of peaceful and truthful publicity.”’** The measure of 
difference was whether the conduct desired of the employer was consonant 
with “the public policy of the state.’’ In Giboney the employer could not 
comply with the request without violating provisions of the state criminal 
law. In Gazzam, no criminal provision was involved, but the employer 
could not force his employees into the union without violating the general 
principle of state legislation that employees should have uncoerced free 
choice in their selection of bargaining representatives. The absence of 
criminal sanctions was immaterial since they are only one evidence of 
“public policy,’’ and other evidence would do as well. 

What Giboney and Gaszzam had in common was that the public policy 
which the employer would violate if he yielded to the pickets was to be 
found in explicit legislation of the state. The case of International Brother- 
hood of Teamsters v. Hanke* took a far longer step away from Thornhill 
because no legislation was involved.** In Hanke, another Washington 
case, the teamsters had picketed peacefully to compel a seller of used cars 
and his employees, all members of his family, to join the union. The ulti- 
mate purpose had been to win compliance with a union rule against week- 
end and evening work, since if the small independents were open at those 
hours it was difficult for the union to maintain its standards elsewhere. 
The Washington court enjoined the picketing. 

This time the “public policy’? was made by the supreme court of 
Washington, with no legislative support. That court, in this case, said 
that the union’s interest “is far outweighed by the interests of individual 
proprietors and the people of the community as a whole, that individual 
and little business men and property owners shall be free from dictation 
as to business policy... .”’3 

In upholding the injunction Justice Frankfurter, for the three Justices 
who agreed with him, cut the earlier picketing decisions to their barest 
bones. The Senn case was pushed back to its facts and the passage quoted 
above was treated as dictum not to be read in the light of subsequent in- 
terpretations put upon it. Three subsequent cases were reduced to their 
facts with an observation that it is “the Court’s duty to restrain general 
expression in opinions in earlier cases to their specific context.”’4 

» Ibid. 

# 339 U.S. 470 (1950). 

3 See also Hughes v. Superior Court, 339 U.S. 460 (1950), in which the same majority as 
in the Hanke case upheld a California injunction against picketing, the Justices who dissented 
in Hanke concurring separately. 


33 Ibid., at 477. 34 Tbid., at 480 n. 6. 
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What, then, is the ruling which emerges? Justice Frankfurther here 
transfers to the picketing field his entire theory of due process of law, that 
all state restraints are valid which have any rational support.** He states 
his decision in stating his conclusion: “[W]e cannot conclude that Wash- 
ington, in holding the picketing in these cases to be for an unlawful object, 
has struck a balance so inconsistent with rooted traditions of a free people 
that it must be found an unconstitutional choice.”** Justices Minton, 
Reed and Black dissented. 

The majority opinion leaves little effect for the Thornhill case. Labor 
disputes are in their nature so volatile that they must be subjected to 
very clear rules. Were the rule that peaceful picketing must be per- 
mitted when it does not require an employer to violate a clearly stated 
statute, labor could understand and the police could enforce it. When, 
however, the pickets and the police are supposed to guess whether or not 
the conduct desired by the pickets of the employer is (a) compatible with 
a not-yet announced state policy which (b) “is consistent with rooted 
tradition of a free people,’’ the “‘rule’’ can satisfy only those who appraise 
law at the level of verbalisms on the books rather than in terms of its 
practical consequences in human affairs. 

All this makes a difference only if picketing makes a difference. Perhaps 
it does not. Picketing is vanishing from all the basic industries except for 
token purposes, because where a union is substantially the whole of the 
labor force, it is easier and just as effective to strike by staying home 
rather than by carrying signs. Picketing today is very nearly a phe- 
nomenon of the direct consumer-contact trades—the bakers, the laun- 
derers, the milk distributors, the restaurants, or, in this case, the used car 
dealers.*? Data as to the quantity of picketing currently being carried on 
are not available. While it is small, relative to the total volume of or- 
ganized labor, it is not insubstantial. To the extent that picketing is prac- 
ticed, this decision, turning the prerogative of enjoining picketing back to 
the state courts for substantially any reason of labor policy which may 
appeal to them, is an important development in labor relations. 

This case is but another signpost on a judicial road toward govern- 
mental control of labor relations: three years ago, the Lewis case;** last 
year, the validation of anti-closed shop restriction and the first peaceful 

35 See the concurring opinions of the Justice in Malinski v. New York, 304 U.S. 401 (1945), 
and Adamson v. California, 332 U.S. 46 (1947). 


3 339 U.S. 477, 478 (1950). 
37 Those are the trades involved in several of the series of Supreme Court cases. 
38 United Mine Workers v. United States, 330 U.S. 258 (1947). 
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picketing limitations;*® this year the Gazzam and Hanke cases and a 
refusal by a majority even to hear the complaint against the fabulous 
fine put on the United Mine Workers.‘ If organized labor ever was the 
favorite of the judiciary, it is so no longer.“ 


MONOPOLY AND FREE ENTERPRISE 


There were no broadly significant trade regulation cases this year. The 
only exception may be Automatic Radio Manufacturing Co. v. Haseltine 
Research, Inc.” Hazeltine is a radio patent-holding corporation, which 
licenses its hundreds of patents en bloc, but which requires the licensee 
to pay royalties on all sales of radio parts regardless of the extent to which 
it actually uses the Hazeltine patents. Hazeltine had licensed to this de- 
fendant 570 patents and 200 applications, of which defendant actually 
used ten. In a royalty suit, the licensee contended (a) that the entire 
agreement was void because of the system of charging royalties on sales 
of non-patented articles; and (b) regardless of the first point, that the 
patents were invalid. The licensor replied that the payment system did 
not void the licensing agreement, and that a patent licensee was estopped 
from challenging the validity of patents. Justice Minton for the majority 
upheld the licensor on both points. 

Petitioner contended that the payments arrangement violated the prin- 
ciple of the “‘tie-in’’ cases. Those cases had held illegal requirements of 
the purchase of unpatented goods as a condition of obtaining a patent 
license; they forbade the requirement that the licensee refrain from com- 
petition with the licensor; and they held illegal the granting of one patent 
license conditioned upon acceptance of another.*? The Haseltine case was 
obviously none of those cases. The licensor did not compel the licensee to 
purchase unpatented goods, or to refrain from competition, or to use 

39 Lincoln Fed. Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525 (1949) 
(closed shop); Giboney v. Empire Storage & Ice Co., 336 U.S. 490 (1949) (picketing). 


# Int. Union, United Mine Workers v. United States, 177 F. 2d 29 (1949), cert. den. 338 
U.S. 871 (1949), Black, Reed, and Douglas, JJ., dissenting. 


# Other important labor cases of the year were: (a) Colgate-Palmolive-Peet Co. v. NLRB, 
338 U.S. 355 (1949), rejecting the so-called ‘Rutland Court” doctrine of the Board and hold- 

ing that the Board could not, in effect, set aside a closed shop agreement of such long duration 
that it patently no longer reflected the wishes of the actual employees. For extended discus- 
sion, consult Koretz, Rejection of the Rutland Court Doctrine, 1 Syracuse L. Rev. 425 (1950); 
(b) Powell v. U.S. Cartridge Co., 339 U.S. 497 (1950), holding the Fair Labor Standards Act 
applicable to private operators of government owned munitions plants operated under cost- 
plus contracts. 


# 339 U.S. 827 (1950). 
43 The cases are collected in notes 1, 2, and 3 to the opinion of the Court. Ibid., at 830-31. 





THE UNITED STATES SUPREME COURT: 1949-50 11 


licenses he would otherwise not want. On the other hand, what the 
licensor did require is very similar to the previous tie-ins. Since the li- 
censee must pay a royalty based on total sales regardless of whether he 
used the licensor’s patents, there is a strong incentive to the licensee not 
to use someone else’s patents, for which he would in effect be paying a 
second time. 

Since the law would have to expand somewhat beyond any existing 
precedent to render illegal this type of license agreement, the case be- 
comes something of a sample of how the new Court decides when the law 
will expand. The majority opinion of Justice Minton begins by finding 
that the conduct complained of is not squarely within any existing case. 
It proceeds, ‘“This royalty provision does not create another monopoly; 
it creates no restraint of competition upon the legitimate grant of the 
patent.’’* Since the latter half-sentence covers the only point in issue, it 
in effect combines the ruling and the reasoning of the case. 

On the issue of whether a licensee should be able to attack the validity 
of a patent, there has for a long time been an earnest, if minority, view 
that licensees should be allowed to challenge the validity and that any 
case to the contrary should be overruled. As Justice Douglas said in dis- 
sent in this case, “No other person than the licensee will be interested 
enough to challenge them. He alone will be apt to see and understand the 
basis of their illegality.“ To this Justice Minton responded, “The gen- 
eral rule is that the licensee under a patent license agreement may not 
challenge the validity of the licensed patent in a suit for royalties due 
under the contract. United States v. Harvey Steel Co., 196 U.S. 310.” 

This and the other patent cases of the year are only straws in the wind,*’ 
but they suggest the tentative hypothesis that the new Court will stick 
much closer to the strict boundaries of the precedents in the law of trade 
regulation than did its predecessor. Each of the precedents which the 
Court distinguished in respect to tie-ins had themselves created new law 

“4 Tbid., at 833. 

48 Tbid., at 840. # Thid., at 836. 

47 Faulkner v. Gibbs was discussed in the text at note 2 supra. Consult also Graver Tank & 
Mfg. Co. v. Linde Air Products, 339 U.S. 605 (1950), giving a most liberal interpretation to the 
‘‘doctrine of equivalents.” This year’s cases have created a vivid impression, apparent from 
informal observations collected among lower courts, that the Supreme Court has now aban- 
doned the ‘‘tough” patent anti-trust policy of Stone, Black, and Douglas, and has moved 
toward the ‘‘soft” policy of Frankfurter and Jackson. In recent years the Court has barely 
and ineffectively held in check the unlimited enthusiasm of the Patent Office for giving a 
patent on almost anything. For discussion, consult 1948 Term article, 19-24. 


# Note the manner in which, in the instant case, the Court stops at the exact edges of the 
precedents. 
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when they were decided. The new Court apparently wishes that process 
of development to stop. 


OTHER PROBLEMS OF BUSINESS 


As usual, there was a miscellaneous variety of business problems, 

largely routine. The principal bankruptcy case was Manufacturers Trust 
Co. v. Becker,” involving an application of the ‘“‘Deep Rock”’ doctrine. 
The issue, put generally, is the degree of scrutiny the courts will exercise 
over transactions between directors and their corporations on the basis of 
which the directors make claims in bankruptcy. In the Deep Rock case, 
Taylor v. Standard Gas Co.,5° the Court had held that the bankruptcy 
court should exercise equitable powers to subordinate the claims as credi- 
tor of a dominant shareholder who had mismanaged and underfinanced 
the corporation. The underlying principle was expanded in Pepper ». 
Litton in an apparently careful and deliberate dictum: 
A director is a fiduciary. ... So is a dominant or controlling stockholder . . . their 
dealings with the corporation are subjected to rigorous scrutiny and where any of their 
contracts or engagements with the corporation is challenged the burden is on the direc- 
tor or stockholder not only to prove the good faith of the transaction but also to show its in- 
herent fairness... = 


In the Becker case, the corporation became insolvent in 1942. During 
the three years following, relatives and associates of one of the directors 
purchased sixty per cent of an outstanding bond issue at from three to 
fourteen per cent of face value. In 1946, the corporation filed a petition 
under Chapter XI of the Bankruptcy Act, and under the ultimate arrange- 
ment, these bonds were to be paid off at forty per cent of face value. 
Other claimants contended that the director’s associates should be paid 
off only to the extent of their actual investment. 

The majority opinion, by Justice Clark, quietly appears to abandon 
the Pepper rule.* The Court did not require the director’s associates to 
meet any burden of proof, but rather “‘intuited” that “on this record the 
probability that an actual conflict of loyalties arose from the oppor- 
tunity to purchase . . . is not great enough to justify the exercise of equity 


49 338 U.S. 304 (1949), noted in 17 Univ. Chi. L. Rev. 675 (1950). 

8 306 U.S. 307 (1939). * 308 U.S. 295, 306 (1939). 

8? The principle had previously been struck a glancing blow in SEC v. Chenery Corp., 318 
U.S. 80 (1943), holding that neither Pepper nor any other “‘principles of equity announced by 
courts” (at 87) would support an SEC ruling that directors and related interests which had 
purchased preferred stock pending reorganization under the Public Utility Holding Company 
Act were limited to their purchase price; but cf. SEC v. Chenery Corp., 332 U.S. 194 (1947). 
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jurisdiction.”’** No “burden’”’ whatsoever was placed on the director. 
Since in these matters, only the insiders are likely to have enough infor- 
mation to carry a burden of proof, the placing of the burden is a vital 
factor in the disposition of cases of alleged improprieties prior to bank- 
ruptcy. Under Pepper, there was some chance of catching up with the 
slick wrongdoer as well as the obvious wrongdoer; the Becker case returns 
to putting a premium on the wrongdoer’s adroitness. 

Members of the law teaching profession will be particularly interested 
to note that Professor Walton Hamilton, recently “retired” to active 
practice after many years of commenting on the Supreme Court, this 
year argued his first case in that tribunal. As has been the case before 
with Professor Hamilton, his cause was stronger than his precedents. In 
the Secretary of Agric. v. Central Roig Refining Co.54 the ultimate issue 
was the validity of an order of the Secretary sharply limiting the refining 
of sugar in Puerto Rico. The order, Puerto Rico contended, was engrafted 
on to the general national sugar quota system. That territory is permitted 
to grow sugar, but it is not permitted to refine nearly as much as it pro- 
duces. Desperate for manufacturing enterprise to relieve its terrible eco- 
nomic circumstances, the territory is anxious to increase the volume of its 
refining. Alleging that the federal government could not permanently 
keep Puerto Rico in a depressed state by forbidding it to engage in its 
most obvious manufacture, Professor Hamilton and others for Puerto 
Rico challenged either the government’s order or the act on which it was 
based. Unfortunately from the Puerto Rican point of view, the Court 
could find nothing in the Constitution except the due process clause 
which might restrict the power of Congress in this respect and the ma- 
jority opinion of Justice Frankfurter held that the sugar licensing system 
of which the Puerto Rican restrictions are a part was not so “arbitrary, 
discriminatory, or unfair’’ as to violate that clause of the Constitution.® 

Of the remaining matters of concern to the business community, the 
year’s developments in respect to eminent domain and to tideland oil 
stand out. 


5 338 U.S. 304, 313 (1950). 

54 338 U.S. 604 (1950). 

55 Justice Black dissented on other grounds. Episode in oral argument: Mr. Hamilton had 
stepped slightly to the left of counsel’s lectern, and the Chief Justice, fearing that Justices at 
the right end of the Bench might not be able to hear clearly, said, ‘Mr. Hamilton, would you 
mind stepping to the right?” Mr. Hamilton, complying, replied, ‘‘Certainly not, may it please 
your honor, I’m quite in the habit of being asked to step to the right.” 





14 THE UNIVERSITY OF CHICAGO LAW REVIEW 


a) Eminent domain. 

Aside from due process, few matters are as completely thrown into the 
lap of the judiciary by our constitution as is the law of eminent domain. 
The few words in the Fifth Amendment which provide that private prop- 
erty shall not be taken for public use “without just compensation” have 
been the foundation of a tremendous legal structure. That structure was 
extended this year. 

Determination of the standard of payment for articles condemned in 
war time presented serious problems. Two years ago, the Court saw the 
question of whether the ceiling price should be the standard of value in 
war time and skittered away from it.* This year, in United States ». Com- 
modity Trading Corp., the question recurred.’ The company during the 
war owned a very large share of the American supply of pepper and 
declined to sell to the government at the ceiling price. The government 
condemned. 

Opposition to making the ceiling the “‘value”’ lies primarily in the fact 
that the ceiling price is set with no necessary regard to the highly particu- 
larized factors which would go int:: an eminent domain value judgment. 
On the other hand, if large suppliers could force the government to con- 
demn for more than the ceiling price, in large areas there might be nothing 
left of the ceilings.* 

The Company contended, and the Court of Claims held, that one of the 
elements of value for eminent domain purposes should be “retention 
value’ or the value which represented the right to hold the goods, if need 
be, until after the war. The argument was supported by the contention 
that the Price Control Act had not meant to compel sales by unwilling 
vendors. 

The Court divided on other points but there was unanimity in the 
result of Justice Black’s disposal of this contention. ‘Retention value,” 
he said, assumes something which does not exist, namely the right to 
retain as against the government. The power of eminent domain, one 


United States v. Felin & Co., 334 U.S. 624 (1948), summarized briefly, 1947 Term article, 
13 1. 49. 

57 339 U.S. 121 (1950). In the third footnote to the opinion, the Court noted in passing that 
Congress has power, if it wishes, to determine rates of ‘‘just compensation” and that an Act so 
doing would have to be reviewed on the same—and no stricter—basis as any other statute 
alleged to violate the Constitution. The note thus rejected dicta denying Congress any power 
in the premises in Monongahela Navig. Co. v. United States, 148 U.S. 312, 327 (1893). 

s* For discussion of some of the problems presented in the context of one industry, see Na- 


thanson and Hyman, Judicial Review of Price Control: The Battle of the Meat Regulations, 
42 Ill. L. Rev. 584 (1947). 
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which government is not capable of relinquishing, is one as against which 
there can be no right to retain. As for the choice of the measure of value, 
Justice Black said, “We think the congressional purpose and the necessi- 
ties of a war time economy require that ceiling prices can be accepted as 
the measure of just compensation, so far as that can be done consistently 
with the objectives of the Fifth Amendment.’’® If the imposition of ceil- 
ing prices would, because of some peculiar circumstances, be unfair to a 
particular person, that person must sustain ‘“‘the burden of proving spe- 
cial conditions and hardships peculiarly applicable to it.” 

In two other eminent domain cases the Court was again confronted with 
the perpetually perplexing problem of the determination of the standard 
of value to be applied to property damages caused by the alteration of 
river levels as a result of federal flood control, irrigation, or power devel- 
opments. As was argued in this article a year ago, this can be an extremely 
important question for the future development of public power, and may 
be of crucial significance in the development of the Missouri Valley. 

Ultimate questions turn on difficult legal theories involving the rights 
of riparian owners in flowing waters. A few observations have a safe 
basis: 

1. Under the rule of United States v. Chandler-Dunbar Water Co.," no 
person can acquire, except by direct grant from the government, a prop- 
erty interest in the flow of a navigable stream. If improvements have 
been made in a navigable stream without government license, they may 
be destroyed without cost to the government, and if land is taken along 
a navigable stream for a power project, it is to be valued on bases apart 
from any claimed right to use the water. In short it cannot be appraised 
at the so-called “power value” which could well be the highest value it 
might have. 

2. These principles were once held not inapplicable to nonnavigable 
streams. In United States v. Cress,®* it was assumed that the running wa- 
ter of nonnavigable streams could be privately owned. In that case the 
level of a nonnavigable stream was raised, destroying the value of an in- 
stallation in that stream, and the government was required to pay for it. 

3. On any theory, for any kind of stream, if the government floods 
over the high water mark of a navigable or a nonnavigable stream, the 
flooding is regarded as a taking for which the government must make 


5 339 U.S. 121, 125 (1950). $ Thid., at 128. 
* For discussion, consult 1948 Term article, 13-18. 
® 229 U.S. 53 (1913) % 243 U.S. 316 (1917). 
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compensation at some value.** The problem of determining that value can 
conceivably be caught up in the issues suggested by the two preceding 
observations, but some compensation there must be. 

Twice before the government has asked the Court to overrule the 
Cress case and to eliminate the concept of a special property in nonnaviga- 
ble streams. This year the new Court gave the Cress rule its first new 
vitality in many years. Two cases raised the problem. In one, United 
States v. Gerlach Livestock Co.,* the issue was whether the government 
must make compensation for loss of irrigation water by persons along 
nonnavigable streams in the Central Valley Project of California, when 
the government diverted the streams. The Court, in an interestingly 
written opinion by Justice Jackson, cleared the mist which had long 
hovered over the source of the government’s power to undertake multi- 
ple purpose navigation, flood control, irrigation, and power projects. For 
years it had been the custom to append those projects to a highly fictional 
navigation power deduced from the commerce clause. Justice Jackson 
found that the power to “provide for the . . . general welfare” gave power 
sufficient to cover “large scale projects for reclamation, irrigation or other 
control improvement.’ He then escaped the serious constitutional ques- 
tion of the nature of the water rights of riparian owners by a happy find- 
ing that as a matter of statutory interpretation of the reclamation laws, 
Congress intended that these claims be compensated regardless of any 
constitutional prerogative it might have had not to do so. 

The second case, on a related subject, United States v. Kansas City Life 
Ins. Co., permitted no such easy statutory escape. The claimant owned 
land along a nonnavigable creek, the land surface being slightly higher 
than the creek’s ordinary high water mark. Claimant’s land drained into 
the creek, and from there into the Mississippi. Operations by the United 
States on the Mississippi raised the level of the creek to the high water 
mark, thus cutting off the claimant’s subsoil drainage. The land was thus 
“underflowed.”’ 


Justice Burton for four Justices, Justice Clark concurring in the result, 


4 United States v. Lynah, 188 U.S. 445 (1903), limited in respects which do not bear on 
this proposition in United States v. Chicago, Milwaukee, St. P. & P. R. Co., 312 U.S. 592 
(1941). 


6s The problem was avoided in United States ex rel. TVA v. Powelson, 319 U.S. 266 (1943), 
and United States v. Willow River Co., 324 U.S. 499 (1945). 


* 339 U.S. 725 (1950). 


% Tbid., at 738. This was most ingeniously drawn out of United States’v. Butler, 297 U.S. 1 
(1936), the decision invalidating the Agricultural Adjustment Act. 


# 339 U.S. 799 (1950). 
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invoked the Cress case and gave judgment for the claimant. Cress was 
thus reestablished as a precedent, the dissenting four Justices urging in 
vain that it be overruled. The majority divided its analysis into two 
questions: first, “Whether the United States, in the exercise of its power 
to regulate commerce, may raise a navigable stream to its ordinary high 
water mark and maintain it continuously at that level in the interest of 
navigation, without liability for the effects of that change upon private 
property beyond the bed of the stream’’; and second, “Whether the 
resulting destruction of the agricultural value of the land affected, without 
actually overflowing it, is a taking of private property within the mean- 
ing of the Fifth Amendment... .””” 

The questions are quoted here because, for this reader at least, the 
opinion eludes full comprehension, and I hesitate to summarize it for fear 
of doing it injustice. The majority’s treatment of the second question 
seems to eliminate the point of asking the first. The Court accepted as a 
fact, under the second question, that the claimant’s land had been “‘in- 
vaded by the percolation of the water’’ and concluded that “whether the 
prevention of the use of the land for agricultural purposes was due to its 
invasion by water from above or from below, it was equally effective.” 
The principal cases cited are those mentioned above holding that flooding 
requires compensation.” In short, in this branch of the opinion, the 
Court holds that underflow is one type of flooding and then applies the 
conventional rule for compensation in the circumstances. 

But those cases are equally applicable to navigable and to nonnavigable 
streams. It would therefore seem completely unnecessary to consider 
whether the government’s power was different over the one type of 
stream than over the other, unless something is made to hang on it. An 
issue of value, as whether “power value’’ or “farm value,” might depend 
on a determination of the Cress question, but here value was stipulated. 

The net effect is that the Cress rule appears to be restored and that the 
government is to be held liable on a theory of property rights for such 
alterations in stream flow as it may make, ¢.g., in the hundreds of non- 
navigable streams in the Missouri Valley.” Since the dissent by Justice 
Douglas, joined by Black, Reed, and Minton, did not regard the raising 
of the stream level to the high water mark as flooding at all, it neces- 
sarily reached the question of the Cress case: “But until today’s ruling the 


% Thid., at 800-801. 
7 For example, United States v. Lynah, 188 U.S. 445 (1903). 


™ The possible consequences in the Missouri Valley are considered in some detail in the 
1948 Term article, 13-18. 
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Cress case had been largely destroyed by intervening decisions. I would 
complete the process. . . .””” 
b) Tidelands. 

Three years ago the Supreme Court held that the United States 
rather than California owned the minerals in the lands under the waters 
off the coast of that state.” This year the issue was whether the same 
result should be reached as to the lands off Louisiana and Texas. 

The Louisiana case presented no serious issue which had not been 
decided in the California case and the Court unanimously gave judgment 
for the United States.”4 But Texas raised -different questions. Texas had 
come into the United States after some years of existence as an inde- 
pendent republic. In return for Texas’ retention of its substantial debts 
the United States had conceded to it “‘all the vacant and unappropriated | 
lands lying within its limits. . . .”’"* Hence, argued Texas, the reservation | 
in the treaty of annexation gave it special rights to the under-ocean lands. 

The precise issue before the court in the Texas case was whether it 
should be referred to a special master to take scientific and historical 
evidence on the possible meaning of the language of reservation. The 
Court held that this was not required and gave judgment for the United 
States. 

Texas, like other states, entered the United States on an “equal foot- 
ing”’ with all other states. This was expressly stipulated in the joint reso- 
lution admitting Texas to the Union.” That concept has hitherto been 
used to increase the prerogatives of states by holdings that their sovereign 
political rights, including the ownership of river beds, is as great as that of 
earlier states.””7 In the Texas case, the government contended that the 
“equal footing’’ clause might be a limitation on a state: “In our view, the 
present pertinence of the clause is that it not only gives a new State such 
additional governmental rights, powers, and privileges, as may be re- 

™ 339 U.S. 799, 813-14 (1950). 

73 United States v. California, 332 U.S. 19 (1947). 


™% United States v. Louisiana, 339 U.S. 699 (1950). The Louisiana case had some newspaper 
notoriety when the State took the unusual step of asking for a jury in this Supreme Court 
proceeding, a plea quickly rejected on the ground that this was an equity proceeding. 

78 5 Stat. 797, 798 (1845). 

76 Tbid., at 797. A petition for rehearing fiiled by Texas contends that the joint resolution 
offered two alternative methods of admission, and that the “‘equal footing” clause was not 
contained in the alternative in fact used. As the the following discussion shows, if this point 
is factually well-taken, the opinion of the Court must be recast; but it may reach the same 
result on purely constitutional grounds, without reference to the joint resolution. Coyle v. 
Oklahoma, 221 U.S. 559, 566 (1911). 

7 Brown v. Grant, 116 U.S. 207, 212 (1886); Pollard’s Lessee v. Hagan, 3 How. (U.S.) 212 
(1845); Case v. Toftus, 39 Fed. 730 (C.C. Ore., 1889). 
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quired to raise it to the level of the previously admitted States, but, at 
least in the absence of express preservation of a superior status, it also 
cuts down any special privileges, powers, or rights—over and above those 
possessed by the other States—which a new State may have possessed 
prior to admission because of a unique position, such as Texas’ national 
independence.”’7* 

The Court, in an opinion by Justice Douglas (Reed, Minton, and Frank- 
furter dissenting), adopted this view.”” It conceded that Texas may have 
owned the lands when it came into the Union, but that since, under the 
California case, no other state could own the subjacent lands, Texas, to 
be on an “equal footing,’”’ must have given up whatever rights it had. 

The case was decided on motion for summary judgment. Texas, urging 
that the case be referred to a special master, emphasized that the case 
“involves the largest area of land ever the subject of litigation before an 
American Court.’’** The Court held the ‘‘equal footing’’ clause so clear 
that there was nothing for a master to consider. 

The Court appears to concede that, were it not for the “equal footing”’ 
clause, Texas would prevail under the “vacant and unappropriated land”’ 
clause. In other words, these two clauses are in conflict, and one must be 
read as a modification of the other. Except for a passing, two-word dictum, 
nothing in the precedents suggests that the “equal footing”’ clause must 
necessarily override the “vacant and unappropriated land’’ clause, in- 
stead of being subordinate to it.** Reference to a master might have per- 
mitted fuller exploration of what Congress actually contemplated by the 
two provisions; but a reading of the briefs of the parties—and Texas filed 
a scholarly 240 page brief with a 105 page appendix—leaves great doubt 
that any amount of further evidence would add any substantial ‘‘mean- 
ing’ to the words in issue. Texas argued that “Letters, speeches, and 
other documents will show conclusively that no one at the time made any 
contention that these lands would mot belong to the new State,’ but 
this in reality only further supports the most likely solution, that the 
Congress of the 1840’s never thought about this problem one way or 
another. 


United States v. Texas, 339 U.S. 707 (1950), brief for United States at 61-62. 


7 United States v. Texas, 339 U.S. 707 (1950). The opinion of Justice Frankfurter is am- 


biguous, but it seems to be more @ dissent than a concurring opinion and is so treated in this 
article. 


* United States v. Texas, 339 U.S. 707 (1950), brief for Texas at 226. 


* In Coyle v. Oklahoma, 221 U.S. 559, 566 (1911), the Court said that under the enna 
of equality, one state is not “‘less or greater” than another. 


“ United States v. Texas, 339 U.S. 707 (1950), brief for Texas at 25, 26 





THE UNIVERSITY OF CHICAGO LAW REVIEW 


III. Crvm Ricuts 

American civil liberties history, like American economic history, is cy- 
clical. Every twenty to thirty years we experience an economic Depres- 
sion. Every twenty to thirty years we also experience a civil-liberties 
Repression. These cycles do not normally coincide—rather, our Repres- 
sions follow about twenty years after our Depressions. 

This Repression cycle began with the alien and sedition scare at the 
beginning of the 19th century and continued to the anti-Masonic move- 
ment about 1830, the climax of nativism in the 1850’s, the anti-anarchist 
frenzy of the 1880’s and 1890’s, and the Great Red Scare of 1918 to 1927. 
As the cold war progressed during 1949-50, the intensity of the current 
American Repression mounted. While a frenzy of fear was systematically 
whipped up, the task of the judicial historian became progressively more 
one of recording the evidence to show whether the judiciary was standing 
out against or bowing to the tide. 

In these recurring Repressions, neither the Bill of Rights nor the judi- 
ciary has ever proved of much immediate significance. Jefferson did not 
think they would. In a remarkably penetrating analysis after the Alien 
and Sedition Acts, he said: 

It is still certain that tho’ written constitutions may be violated in moments of pas- 
sion or delusion, yet they furnish a text to which those who are watchful may again 


rally and recall the people: they fix too for the people principles for their political 
creed.*s 


These pendulum swings until recently rarely came before the judiciary, 
but, on the basis of limited experience, an hypothesis may be advanced 
that courts love liberty most when it is under pressure least; for the Con- 
stitution usually yields, as Jefferson thought it would, to repressionist 
drives.*4 

The Repression decisions of the 1920’s, then so vainly protested by 


83 Jefferson to Dr. Priestly, June 19, 1802, V Documentary Hist. Const. 259-60 (1905). 


84 ‘Among liberals, the claim of the Supreme Court to respect as a guardian of civil liberties 
and the Bill of Rights has been taken with varying degrees of seriousness. In the last War, 
American public opinion displayed an intolerance not out of keeping with the national charac- 
ter. [The reference is to World War I.] It had its comic side, as when sauerkraut was renamed 
(unavailingly) ‘liberty cabbage,’ and a more serious side in the legal and illegal repression of 
dissent. For offenses which in the case of Mr. Ramsay MacDonald led to no more serious 
penalty than boycott at a golf-club, Mr. Eugene Debs, the leader of the Socialist party, was 
sentenced to a long term of imprisonment, and the administration of the Espionage Acts was 
(by the standards of those times) very rigorous. Even imperial Germany treated its political 
dissenters less severely than did the great Republic. The Supreme Court did not attempt to 
limit the legislative excesses of Congress—which might have been less extravagant had the 
members of Congress been less tempted to the heresy that whatever was Constitutional was 
also right.” Brogan, Politics and Law in the United States 91-92 (1941). 
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Holmes and Brandeis, stopped as a result of personnel change.** The ap- 
pointments of Chief Justice Hughes and Justice Roberts in the places of 
Chief Justice Taft and Justice Sanford resulted in the five-to-four deci- 
sions reversing the earlier trend.** The dying down of the national nervous- 
ness in the late twenties eased this development. 

Personnel changes in the late forties now reopen the question of whether 
we are about to abandon the course begun by the coalescence of Hughes 
and Roberts with Holmes, Brandeis, and Stone. It may well be that we 
are about to return to the doctrines of the twenties. Prior to 1949, a 
breakdown of the Court in terms of enthusiasm for the exertion of judicial 
power to maintain civil rights put Justices Murphy and Rutledge at the 
left end of the line, with Justices Black and Douglas near them; Justice 
Frankfurter far removed toward the center, and Justices Jackson, Reed, 
Burton and Chief Justice Vinson on the far right.*’ With this year’s 
replacements, the whole line moved so far to the right that the difference 
between Justice Black at the near left and Justice Frankfurter at the cen- 
ter was almost eliminated.** With a frequency amazing only until the 
certioraris denied are examined,*® they were in dissenting agreement. 

A group of cases involving aliens suggest the temper of the times. 

In the by now famous case of Ellen Knauff, the final appeal turned out 
to be not to the Supreme Court but to the St. Louis Post-Dispatch. Mrs. 
Knauff was a war bride, a German who had emigrated to other parts of 
Europe during the Hitler period and who in 1948, having returned to Ger- 
many, married an American soldier. When she sought to enter this coun- 
try, the Immigration Service excluded her without notice or hearing on 
the ground that her admission would be “prejudicial to the interests of 
the United States.’’ Since there had never been notice, hearing, charges 
or findings, no one, with the possible exception of the bureaucrats who 
entered the order, have any notion to this day as to why it was entered. 
Nothing on the face of Mrs. Knauff’s record suggests anything preju- 
dicial. 

In a habeas corpus proceeding, Mrs. Knauff raised the question of 
whether she must have a hearing before she could be excluded. The Act of 

§s See Chafee, Free Speech in the United States, 285-354 (1941), on the decisions of the 
1920's. Prof. Chafee analyzes the results of the personnel changes of 1930 at 357 et seq. 

* Near v. Minnesota, 283 U.S. 697 (1931); Herndon v. Lowry, 301 U.S. 242 (1937). 

*7 Consult the civil liberties analyses of the 1946, 1947, and 1948 Term articles. 

** Consult Table 1, infra. 

* The new policies concerning the granting of the writ of certiorari are discussed infra, and 
in Appendix A. 


SSEEEESASRS 





22 THE UNIVERSITY OF CHICAGO LAW REVIEW 


June 21, 1941, provides that the President may issue “reasonable rules, 
regulations and orders’’ which are to govern the entrance of aliens during 
a period of national emergency. One of the regulations in the pyramid 
which grew out of the statute permitted exclusions without hearings. The 
ultimate legal issue became whether these regulations were ‘‘reasonable,” 
particularly in view of the general policy of the War Brides Act, which 
was intended to make it easier for soldiers to bring home their wives but 
which retained a caveat that the bride must still be “otherwise admissible 
under the immigration laws.’’ 

The majority opinion by Justice Minton held the regulations reason- 
able, with Justices Black, Frankfurter and Jackson dissenting and two 
Justices not participating.** Said the majority, Congress may be as arbi- 
trary about aliens as it wishes, and it need not give the courts the power 
of judicial review; in view of the fact that the alien has only a privilege 
and not the right of entry, the restrictions were reasonable. 

The dissenting opinions by Justices Frankfurter and Jackson spend 
very little time on the statute and regulations. As Justice Jackson put it, 
“Congress will have to use more explicit language than any yet cited be- 
fore I will agree that it has authorized an administrative official to break 
up the family of an American citizen or force him to keep his wife by be- 
coming an exile.’”’™ 

At this point the St. Louis Post-Dispatch, long a militant defender of 
individual rights, entered the picture. In a series of editorials it demanded 
that Mrs. Knauff be given a hearing. It placed full-page ads in the Wash- 
ington papers stating the case, and interested Representative Walter of 
Pennsylvania in a private bill to admit Mrs. Knauff. Representative 
Walter carried that bill through the House. A veteran of 18 years in Con- 
gress, and a highly respected conservative, even he was unable to get any 
information from the Immigration Service as to what its charges might 
be. Mrs. Knauff herself has been kept on Ellis Island on and off for 22 
months as of the date of this writing, and the Walter Committee could 
see her only by subpoenaing her. The bill went to the Senate where, late 
in the 81st Congress, it appeared to have been blocked by Senate Judi- 
ciary Chairman McCarran.” 

Meanwhile, the Knauff case was back in the courts. The Immigration 
Service, in a frenzy to be rid of Mrs. Knauff before she could undermine 

% United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950). 

* Thid., at 551-52. 


% The bulk of the information in this and the succeeding paragraph is taken from St. Louis 
Post-Dispatch clippings for which I am indebted to Mr. Irving Dilliard of that newspaper. 
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the nation from her vantage point on Ellis Island, attempted to whisk 
her out of the country before Congress could act—and thus investigate. 
A new habeas corpus proceeding interrupted this haste. Twenty minutes 
before Mrs. Knauff was to be put into an airplane for Europe by the Im- 
migration Service under orders discreetly marked “no publicity,’’ Justice 
Jackson issued a new order requiring that the matter should be held in 
status quo until new proceedings for certiorari were disposed of.®* No fur- 
ther action can be taken until fall. 

The Knauff case, though it is only one family’s tragedy, deserves such 
full attention here if it is symbolic of the attitude of the new Court. “The 
law,”’ insofar as there is any preponderance, does lean against Mrs. 
Knauff. On the other hand, every element of human decency in the case 
supports her. That is to say, Congress did give the executive power— 
which it possessed and could give—to be extremely arbitrary in this field; 
and perhaps it gave as much tyrannical and arbitrary power as the Immi- 
gration Service chose to take. It is significant that neither dissenting opin- 
ion has any real “legal’’ material to support its position. On the other 
hand, it is almost unbelievable that if Congress had really thought about 
it, it would have submitted war brides to this kind of treatment, and a 
judge would certainly not be false to his oath of office if he let a little 
humanity temper the rigor juris by requiring that Congress make abso- 
lutely explicit an intention to commit such an act as this. 

Here the new Court was willing to follow the slight preponderance in 
the weight of the conventional legal materials, without giving any con- 
sideration to where the road led. And yet in another alien case, United 
States ex rel. Eichenlaub v. Shaughnessy,°* the same majority’s behavior 
was the exact opposite. There the issue was whether a statute which per- 
mitted deportation of aliens who committed certain offenses should be 
applicable to a naturalized citizen who was not an alien when he com- 
mitted the offense, but who later became an alien again by denaturaliza- 
tion. If the strict wording of the statute were followed, the petitioner 
could not have been deported, since he was not an “‘alien’”’ when the of- 
fense was committed. The majority opinion by Justice Burton, expanded 
the statute by interpretation to permit the deportation.** Thus two aliens 

% N.Y. Times, p. 1, col. 2 (May 18, 1950). For an earlier stage of the matter, before the 
Jackson order but subsequent to the Supreme Court opinion, see 181 F. ad 839 (C.A. 2d, 1950). 

™ 338 U.S. sax (1950). 


% The dissent of Justice Frankfurter, joined by Black and Jackson, JJ., reveals the extent 
to which it was necessary for the majority to manipulate the statute to reach its result. The 
Frankfurter opinion said in part: ‘‘the statute, in terms, refers to aliens ‘who . . . may here- 
after be convicted,’ not persons who are citizens when convicted and later transformed into 
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are deported, one by strict and the other by loose construction. 

From this one should not for the moment deduce that the Court is 
“anti-alien.” In Wong Yang Sung v. McGrath, it put a crimp into thou- 
sands of deportations by requiring that once aliens, unlike Mrs. Knauff, 
were in the country, they could not be deported without a hearing which 
met the standards of the Administrative Procedure Act of 1946, and were 
held “before a tribunal which meets at least currently prevailing stand- 
ards of impartiality.” 

The Sung and Knauff cases underline the importance for legal purposes 
of whether an alien subject to American power has once come into the 
country. The Sung case was written by Justice Jackson. His opinion in 
Johnson v. Eisentrager illustrates that the alien outside our borders is out- 
side of the protection of our law.” 

The issue in the Eisentrager case was whether aliens, in this case Ger- 
mans, convicted by an American military commission abroad for “war 
crimes,” could secure limited review of their convictions in an American 
court. Justice Jackson declared that they could not. Since these petitioners 
were convicted before an American military commission, it would follow 
that the Germans whom Justice Jackson himself convicted at Nuremberg 
before an international tribunal were also beyond judicial review.” 





aliens by the process of denaturalization. And this view of the statute is reinforced by the 
legislative history as well as by considerations relating to the impact of the Court’s decision 
upon various other congressional enactments not now before us. 

‘*The Committee reports and congressional debate make plain that Congress was principally 
concerned with the status of about 500 persons who had been interned by the President during 
the First World War as dangerous alien enemies and about 150 aliens who had been convicted 
under various so-called war statutes. Congress could not have been unaware that naturalized 
citizens may lose their citizenship; yet nowhere in the legislative history do we find the re- 
motest hint that Congress had also such denaturalized citizens in mind.” Ibid., at 534-55. The 
dissent also pointed out that citizens might be denaturalized for reasons involving no moral 
blame, and yet be subject to deportation under the prevailing interpretation. 

% 339 U.S. 33 (1950). Some related problems suggested by the decision are discussed in 
38 Calif. L. Rev. 326 (1950). 

*” 339 U.S. 763 (1950). 

%* The most serious incidental aspect of the Eisentrager case is whether American civilians 
abroad are entitled to any kind of judicial review in the United States if they are imprisoned 
by the Army. If no American court has jurisdiction to consider the petition of a foreigner be- 
cause he is not before the court, it obviously may be argued that they would have no more 
jurisdiction in the case of an American. The Solicitor General took the position that Americans 
abroad were thus completely subject to military power. The majority carefully avoided ac- 
cepting that position, though as the dissent of Justice Black, joined by Douglas and Bur- 
ton, JJ., pointed out, it will be logically difficult to avoid that conclusion when the issue is 
squarely raised in the light of this decision. 

The special interest of the dissent is in its willingness to have the judiciary assume the full 
responsibility of reviewing military convictions abroad. Excerpts from the concluding para- 
graphs of the dissent are: 

“‘However illegal their sentences might be, they can expect no relief from German courts 
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The remaining civil rights problems are so diverse that they may con- 
veniently be divided into four groups: (a) criminal procedure; (b) Con- 
gressional procedures; (c) free speech, and (d) segregation. 

a) Criminal procedure. 

The most important fact about the five criminal procedure cases, four 
of which were decided against the defendant, was that in four of the five, 
the certioraris were granted Jast year,” while the fifth was apparently 
taken for the purpose of overruling the Murphy opinion of two years ago 
on a matter of searches and seizures.’ 

In other words, the former Court had an interest in criminal procedure, 
both state and federal, which left an inheritance now disposed of by this 
Court. Since January 1, 1950, certiorari has been granted in only two cases 
involving the constitutional aspects of criminal law.’™ It seems safe to 
predict that this branch of the law will for a time be swept under the rug 
of certiorari denied. 

A decision setting aside a conviction of a Negro because of discrimina- 
tion in the selection of a grand jury was of interest only because Justice 
Clark concurred specially to express some doubts about the wisdom of 
reversing a conviction on that ground, while Justice Jackson dissented 
essentially on the ground that grand juries are of no great importance 
anyway." A right to counsel case had as its main interest the fact that 
Justices Clark and Minton joined a majority in applying the rule that 
counsel is not constitutionally required where there is no “fundamental 
unfairness.’’**? The minority on this issue, which has contended that poor 





or any other branch of the German Government we permit to function. Only our own courts 
can inquire into the legality of their imprisonment. Perhaps, as some nations believe, there is 
merit in leaving the administration of criminal laws to executive and military agencies com- 
pletely free from judicial scrutiny. Our Constitution has emphatically expressed a contrary 
policy... .” Ibid., at 797-98. 

“Conquest by the United States, unlike conquest by many other nations, does not mean 
tyranny. . . . Our constitutional principles are such that their mandate of equal justice under 
law should be applied as well when we occupy lands across the sea as when our flag flew only 
over thirteen colonies. . . . I would hold that our courts can exercise [habeas corpus] whenever 
any United States official illegally imprisons any person in any land we govern. Courts should 
not for any reason abdicate this, the loftiest power with which the Constitution has endowed 
them.” Ibid., at 798. 

» Cassell v. Texas, 339 U.S. 282 (1950); Darr v. Burford, 339 U.S. 200 (1950); Quicksall v. 
Michigan, 339 U.S. 660 (1950); Solesbee v. Balkom, 339 U.S. 9 (1950). 

° United States v. Rabinowitz, 339 U.S. 56 (1950). 


** The two cases are carried forward to the October, 1950 Term, as Compagna v. Hiatt, 
19 U. S. L. Week 3001 (July 7, 1950); and Dowd v. Cook, Ibid., at 3002. 
**8 Cassell v. Texas, 339 U.S. 282 (1950). 


** Quicksall v. Michigan, 339 U.S. 660 (1950). The rule applies to noncapital state court 
cases. 
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persons are entitled to counsel as a constitutional right, is thus reduced 
to two—Justices Black and Douglas. 

The more important cases were the two overrulings of decisions of Jus- 

tice Murphy. In Wade ». Mayo,** the Court through Justice Murphy had 
held that while a state prisoner claiming violation of a constitutional right 
at his trial must exhaust his state remedies before applying to the federal 
district court for habeas corpus, that exhaustion rule did not require him 
to pursue his “‘state remedies’’ to the point of petitioning the United 
States Supreme Court for certiorari from the state supreme court. This 
year Justice Reed, in Darr v. Burford,’ overruled the Wade decision, to 
which he had previously dissented. 
’ Since there are hundreds, and perhaps more than a thousand, con- 
victed persons raising constitutional objections each year, and since the 
Supreme Court could not conceivably review the cases of more than a few 
of them, the new rule puts another blind alley in the labyrinth of proce- 
dures already confronting the convicted. In remarks to the circuit judges 
at the beginning of the term, Chief Justice Vinson emphasized the impor- 
tance of assurance of a fair trial by proper post-conviction procedures. He 
said, “I firmly believe, despite the burden, that the right to petition the 
Supreme Court should remain and should not be made any more diffi- 
cult.’’** It now remains, but it is certainly more difficult. Justices Frank- 
furter, Black, and Jackson dissented, and Justice Douglas did not 
participate. 

The search and seizure problem of United States v. Rabinowits**’ in- 
volved the circumstances under which a warrantless search may accom- 
pany a validly warranted arrest. Up to four years ago, the law on that 
subject had been clear and workable: a search without a warrant accom- 
panying a proper arrest could reach only objects in plain sight. The police 
were thus not required to blind their eyes to the obvious, but they were 
precluded from rummaging and ransacking.’ At the 1946 term, in Harris 
v. United States, the Court suddenly swung far, and a conviction was 
sustained based on an arrest following a five hour ransacking of a house 
without a search warrant. The defendant had been validly arrested, but 
for something quite different from that with which he was charged after 
the search. 


104 334 U.S. 672 (1948). 106 70 S. Ct., at xvi. 
#65 339 U.S. 200 (1950). 07 339 U.S. 56 (1950). 


18 Marron v. United States, 275 U.S. 192 (1927), as modified in Go-Bart Importing Co. v. 
United States, 282 U.S. 344 (1931), and United States v. Lefkowitz, 285 U.S. 452 (1932). 


9 331 U.S. 145 (1947), discussed briefly, 1946 Term article, 24 et seq. 
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At the 1947 term, the Court swung just as far the other way. In Tru- 
piano v. United States,"* Justice Murphy introduced a modification into 
both the Harris rule and the preceding “plain sight’’ rule. His opinion 
required police to have a warrant if there was reasonable opportunity to 
obtain one. But this made the law look foolish; in Trupiano “‘search”’ 
which consisted of noticing the stills which surrounded a moonshiner, 
when he was validly arrested, was held illegal because the police could 
have obtained a search warrant. 

The only happy solution to the extreme of Harris and the counter- 
extreme of Trupiano would be to overrule both of them and put the law 
back in the perfectly satisfactory shape it had before the “improvements” 
began. In the Rabinowitz case, the Court, in an opinion by Justice Minton, 
overruled Trupiano. The case may also indicate an intention to put some 
limitation on Harris. In Rabinowitz, a warrant was issued for the arrest 
of the defendant for dealing in forged postage stamps. He was arrested 
in the small room in which his business was carried on, and the police 
without a warrant, searched his desk, safe, and file cabinet and found 
forged stamps. In upholding the conviction the Court emphasized, among 
other points, that these receptacles, at least, were in plain sight, that the 
search was confined to the room actually used for unlawful purposes, and 


that the objects found were immediately related to the purpose of the 
arrest. These factors differentiate the Harris case. It was of course un- 
necessary to reaffirm Harris in toto, and the Court did not do so. Whether 
it would do so if the question were presented thus remains a partially 
open question. 


b) Congressional procedures. 

Activities in Congress continued at the center of the civil rights stage 
during the year 1949-50. Those activities took two primary forms. Most 
dramatic was the repetition of fabulous charges by a few irresponsible 
but noisy persons. By the end of the year, the process of indiscriminate 
and unsupported accusations was beginning to meet strong opposition 
from leaders of both parties.™ 

Those abuses of democratic process were the backdrop for the other 
congressional activity, committees of inquiry. The committees, armed 
with the subpoena power, searched for evidence which might lend credence 
to the unsupported charges which had precipitated them. As a result, a 


™* 334 U.S. 699 (1948). 


™ Consult, for example, the remarks of Senator Margaret Chase Smith, 96 Cong. Rec. 
Sor (June 1, 1950). 
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series of legal problems arising from the committees’ activities are begin- 
ning to reach the Court. 

In the committee hearings, witnesses are in a difficult position. If they 
answer questions, they risk the possibility that some renegade may turn 
up to be believed on a charge of perjury. If they decline to answer, they 
may be held in contempt. An increasing number have chosen to risk the 
contempt charge. 

In United States v. Bryan,™ the issue was whether excerpts from testi- 
mony could be read to a jury to convict a witness of contempt in view of a 
statutory provision that “‘no testimony given by a witness before any com- 
mittee of either House shall be used as evidence in any criminal proceed- 
ing ... except perjury.” Defendant, charged with contempt, rather than 
with perjury, contended that the testimony which was the basis of the 
alleged contempt could not be read to the jury. The majority, through 
Justice Vinson found this an “absurd conclusion” which was not within 
“the congressional purpose” although it was within the literal language 
of the statute. Justices Black and Frankfurther dissented, Justice Black 
contending that this restriction was no more absurd than the limitation 
on self-incrimination in the Fifth Amendment. 

More important was Umited States v. Fleischman," a companion to the 
Bryan case. Bryan was the actual custodian of the records of the Joint 
Anti-Fascist Committee. His refusal to produce the records was regarded 
as contempt. Fleischman was a member of the board of directors of that 
organization and had only as much control over those records as one 
member of a board of sixteen might have. The Court, again through Chief 
Justice Vinson, affirmed a judgment of her contempt despite the fact that 
the government did not prove that she could have done anything effective 
about the records. The majority held such proof unnecessary, concluding 
that in this case the burden of proof was on the defendant, to prove that 
she could not have had any influence on the board, rather than on the gov- 
ernment. Justices Black and Frankfurter, dissenting vigorously, protested 
this transfer of the burden of proof to the defendant on the critical issue 
of the case. The dissent also hit hard at the indefiniteness of an order 
which somehow required the defendant to “try’”’ to compel others to pro- 
duce papers, without any indication of just what she was expected to do. 

Related, insofar as they arose from the loyalty program, were two cases 
involving juries in the District of Columbia. In Dennis v. United States,“ 
defendant was charged with contempt of the House Un-American Com- 


2 339 U.S. 323 (1950). ™3 339 U.S. 349 (1959). 4 339 U.S. 162 (1950). 


(1950). 


THE UNITED STATES SUPREME COURT: 1949-50 29 


mittee. Seven of his jurors were government employees. The Court held 
this not prejudicial in the circumstances. The majority opinion by Justice 
Minton, with a concurrence by Justice Reed, refused to hold that the 
loyalty program did not disqualify government jurors. Indeed, a defend- 
ant was entitled to show that jurors might be disqualified for this rea- 
son."S However, at the time of the Dennis conviction, the Court thought 
the loyalty program was sufficiently new so that it could not, at that time, 
have created such a Gestapo atmosphere as to invalidate the conviction. 

Justice Black, dissenting, said: “(Government employees have good 
reason to fear that an honest vote to acquit a Communist or anyone else 
accused of ‘subversive’ beliefs, however flimsy the prosecutor’s evidence, 
might be considered a ‘disloyal’ act which could easily cost them their 
job. That vote alone would in all probability evoke clamorous demands 
that he be publicly investigated or discharged outright; at the very least 
it would result in whisperings, suspicions, and a blemished reputation.”’™ 
Justice Frankfurter, dissenting, said: ‘Only naiveté could be unmindful 
of the force of the considerations set forth by Mr. Justice Black, and 
known of all men. There is a pervasiveness of atmosphere in Washington 
whereby forces are released in relation to jurors who may be deemed sup- 
porters of an accused under a cloud of disloyalty... .”’"" 


¢) Free Speech. 

American Communications Ass’n v. Douds™ is the most important 
decision on free speech in more than ten years. It begins a new cycle in 
the rising and falling history of the “clear and present danger”’ test. 

The clear and present danger test arises from the fact that while the 
First Amendment in terms prohibits any interference with freedom of 
speech, no judge has yet been found on the Supreme Court who is willing 
to apply the rule as an absolute. The problem of how free speech should 
be qualified has been particularly perplexing for the last thirty years. 

During World War I, Holmes enunciated his classic test, that speech 
might not be prohibited unless there was a clear and present danger of a 

_ ™§In Morford v. United States, 339 U.S. 258 (1950), the Court, per curiam, reversed a de- 
cision in a case similar to that of Dennis in which the defendant had not been allowed ‘‘to 
interrogate prospective government employee jurors upon voir dire examination with specific 
reference to the possible influence of the ‘Loyalty Order’. . . .” At 259. For an excellent and 
comprehensive discussion of the problem, consult Heller, Justice, Jury Trials, and Government 
Service, 35 Corn. L. Q. 814 (1950). Mr. Heller observes, “If the loyalty program places govern- 


ment employees in a category by themselves, the law can hardly close its eyes to such distinc- 
tion.” Tbid., at 823. 


"6 339 U.S. 162, 180 (1950). 
"1 Thid., at 182. 18 339 U.S. 382 (1950). 
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substantive evil which Congress had the right to prohibit."* Holmes’s 
analysis there applied to “‘political speech’’—to speech directed to affairs 
of state, and he had in mind punishment of the traditional fine or imprison- 
ment variety. 

In the mid-1920’s, such cases as Gitlow v. New York** and Whiiney ». 
California™ abandoned the clear and present danger test, substituting 
for it the so-called “bad tendency’’ test under which there was no longer a 
necessity of showing a real likelihood of serious consequences of speech, 
but rather merely a possibility of such consequences. 

The Holmes-Brandeis point of view received its ultimate statement in 
their concurrence in the Whitney case. Vital passages from their opinion 
in that case are these: “‘To justify suppression of free speech there must be 
reasonable ground to fear that serious evil will result if free speech is prac- 
ticed. There must be reasonable ground to believe that the danger appre- 
hended is imminent. . . . [E]ven advocacy of violation, however reprehensi- 
ble morally, is not a justification for denying free speech where the ad- 
vocacy falls short of incitement and there is nothing to indicate that the 
advocacy would be immediately acted on.’’ 

But who was to make the factual judgment implied by this test? Jus- 
tices Brandeis and Holmes continued, “In order to support a finding of 
clear and present danger it must be shown either that immediate serious 
violence was to be expected or was advocated, or that the past conduct 
furnished reason to believe that such advocacy was then contemplated. 
... It is therefore always open to Americans to challenge a law abridging 
free speech and assembly by showing that there was no emergency justify- 
ing it.” 

In the American Communications Ass’n case the issue was the validity 
of a provision in the Taft-Hartley Act excluding from the protections of 
that Act any union which has not appropriately shown both that its 
officers are not Communists and second, that its officers do “not be- 
lieve in’”’ or support any “organization that believes in or teaches” the 
overthrow of the government. The statute thus requires an oath both as 
to personal conduct and as to individual beliefs, and also requires the 
officer to take oath as to the “belief” of an organization. The principal 


9 Schenck v. United States, 249 U.S. 47 (1919). 
1° 268 U.S. 652 (1925). 


tt 274 U.S. 357 (1927). The cases are well described in Chafee, op. cit. supra note 85, at 
319-51. 


2 The quotations are from the concurring opinion, 274 U.S. 357, 376-79 (1927). 
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opinion by Chief Justice Vinson, holding the Act valid, took the follow- 
ing positions: 

(1) Substantial evidence was presented to Congress, on the persuasive- 
ness of which the Court did not pass, showing that Communists engage in 
political strikes. 

(2) The restriction of the Act is more than a disqualification of in- 
dividuals to hold office: “We are, therefore, neither free to treat Section 9 
(h) as if it merely withdraws a privilege gratuitously granted by the Gov- 
ernment, nor able to consider it a licensing statute prohibiting those per- 
sons who do not sign the affidavit from holding union office. . . . The diffi- 
cult question that emerges is whether, consistently with the First Amend- 
ment, Congress, by statute, may exert these pressures upon labor unions 
to deny positions of leadership to certain persons who are identified by 
particular beliefs and political affiliations.” 

(3) Congress under the commerce power may attempt to prevent 
political strikes. Restrictions of this kind are similar to restrictions on 
bank directors in the underwriting business: ‘‘Political affiliations of the 
kind here involved, no less than business affiliations, provide rational 
ground for the legislative judgment. . . .”’ 

(4) The clear and present danger test is not a mathematical formula. 
Justice Brandeis in the Whitney case was considering restrictions on dis- 
semination of doctrine. This case is different—here Congress is protecting 
commerce from interruption. The “danger’’ to be protected against need 
not be anything so spectacular as danger to the nation. “(Legitimate at- 
tempts to protect the public... from present excesses of direct, active 
conduct, are not presumptively bad because they interfere with and, in 
some of its manifestations, restrain the exercise of First Amendment rights.” 

(5) The Court must weigh the circumstances and appraise the sub- 
stantiality of the reasons for such restrictions; but the Court must give 
due deference to Congressional judgment. Congress has not attempted 
to restrain the activities of the Communist Party as a political organi- 
zation. The provision touches “only a relative handful of persons,” and 
even that handful suffers only “‘possible loss of positions.’ 

(6) The “‘belief’”’ provision is so broad that it must be saved by narrow 
construction. The “‘belief”’ is therefore interpreted to mean a “belief in 
the objective of overthrow by force or by any illegal or unconstitutional 
methods of the Government of the United States as it now exists under the 
Constitution and laws thereof.’ 


3 The quotations are from the opinion of the Court, 339 U.S 382, 390-408 (1950). 
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Other contentions may be put aside. Justice Jackson concurred on all 
points except the belief provision, which he thought unconstitutional. 
His concurrence was even more extreme than the majority opinion on its 
points of agreement. He declared—in dramatic derogation of positions 
previously held by him—that as a judge he had no power to review this 
legislation except to determine whether there was “rational basis” for 
it.*4 Justice Black dissented as to all aspects of the opinion. 

The majority opinion is summarized in some detail so that it may speak 
for itself. It makes prodigious innovations in the law of free speech. If 
the Court had merely upheld the statute, its impact might not have been 
so great; indeed, conceivably Holmes and Brandeis by applying their test 
might have come to the same result. But the opinion goes infinitely be- 
yond the simple needs of the occasion, almost suggesting that we are to 
go back again to the Gitlow rule. In my own view, the opinion is a misfor- 
tune in these respects: 

(x) “Conventional” restrictions of freedom of speech ordinarily con- 
sist of putting the offender in jail. Our own generation is finding more 
sophisticated ways of achieving the same result by putting economic in- 
stead of criminal sanctions on persons whose speech is offensive. These 
sanctions ought to be recognized as mere variants of criminal sanctions, 
and ought to be subject to the same tests. In the foreparts of this opinion, 
the Court appears to concede part of this vital ground, admitting that 
the exclusion from union office is more than the “mere loss’’ of a position. 
But later it appears to abandon the recognition that this is a penalty, and 
somehow minimizes it. This will encourage the belief that Congress can 
do indirectly what it may not be able to do directly by way of suppression 
of individual rights. 

(2) In the course of restating a clear and present danger test, the Court 
certainly does not improve upon it. Even friends of the test must concede 
that it was somewhat elusive; but now it defies comprehension. 


"24 Justice Jackson had previously been an exponent of the view that “The right of a State 
to regulate, for example, a public utility may well include, so far as the due process test is con- 
cerned, power to impose all of the restrictions which a legislature may have a ‘rational basis’ 
for adopting. But freedoms of speech and of press, of assembly, and of worship may not be in- 
fringed on such slender grounds. They are susceptible of restriction only to prevent grave and 
immediate danger to interests which the State may lawfully protect.” West Va. State Bd. of 
Education v. Barnette, 319 U.S. 624, 639 (1943). 

Another aspect of the case was the allegation that the oath provision was a bill of attainder. 
For an interesting pre-decision discussion, consult Wormuth, On Bills of Attainder, 3 West. 
Pol. Q. 52 (1950). 

38 A most illuminating analysis of the concept is Nathanson, The Communist Trial and the 
Clear-and-Present-Danger Test, 63 Harv. L. Rev. 1167 (1950). 
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(3) The ultimate serious questions in these cases are, first, who is to 
decide whether there is a clear and present danger, and second, what 
standard is to be applied? In respect to the first of these questions, the 
majority opinion is closer to Holmes and Brandeis than the Jackson 
opinion, because the Jackson opinion abdicates this function altogether. 
But the majority opinion saves very little because of its answer to the 
second question. Its standards are so low that almost any act of Congress 
would appear to meet them. If the Court does not see any close relation in 
a restraint on banking practices and a restraint on free speech, it leaves 
very little of the First Amendment. Moreover, it sets forth none of the 
actual facts which appear to lead it to the conclusion that there is a clear 
and present danger. 

(4) The opinion leaves the impression that free speech is more subject 
to restriction when Congress is exercising the commerce power than 
would be the case if it were exercising some other power. It is novel for 
Congress to attack free speech with this weapon, but it is not true that 
any important difference should result. 

(5) This is the first case in American history in which belief as such, 
completely unrelated to individual action of any kind, has been made the 
basis of limitations on the rights of a citizen. 

The Black dissent comes close to declaring that speech, as such, should 
be beyond all legislative control until individuals commit illegal overt 
acts: “[T]he basic constitutional precept [is] that penalties should be im- 
posed only for a person’s own conduct, not for his beliefs or for the con- 
duct of others with whom he may associate. Guilt should not be imputed 
solely from association or affiliation with political parties or any other 
organization, however much we abhor the ideas which they advocate. .. . 
Like anyone else, individual Communists who commit overt acts in viola- 
tion of valid laws can and should be punished. But the postulate of the 
First Amendment is that our free institutions can be maintained without 
proscribing or penalizing political belief, speech, press, assembly, or party 
affiliation.” 


d) Segregation. 


This year the National Association for the Advancement of Colored 
People, and its numerous friends, carried to the Court what it intended to 
be its ultimate challenge to legally imposed segregation. Southern repre- 
sentatives girded for a last ditch fight. When the smoke had cleared, the 


™* 339 U.S. 382, 452 (1950). 
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NAACP had made less progress than it had hoped, but at least as much as 
it could have expected. 

The familiar story need not be repeated for any one likely to see these 
words. The equal protection clause of the Fourteenth Amendment was in- 
serted by victorious abolitionists to secure ‘‘equal rights” for Negroes. 
The pattern of segregation in America was then just emerging, and there 
. is legitimate room for confusion over just what the phrase was intended 
to accomplish in respect to it. One answer to the Amendment was the 
widespread institutionalization of segregation. As Reconstruction fervor 
receded, the lords of creation reached a polite compromise under which 
Negroes were to be kept “separate but equal’’; and that compromise re- 
ceived at least qualified sanction from the Supreme Court in 1896 in 
Plessy v. Ferguson. 

There were three cases this year. In the case of Sweatt v. Painter™® the 
petitioner had been excluded from the regular University of Texas law 
school and referred to a special, colored law school set up by order of the 
lower court in this case. He declined that alternative and sued for admis- 
sion to the University of Texas. In McLaurin v. Oklahoma State Regents” 
the petitioner had been admitted to the University of Oklahoma graduate 
school, but was segregated in various ways by special seating restrictions, 
special dining restrictions, and special library restrictions. In Henderson 
v. United States*** the petitioner had been excluded from a dining car be- 
cause the few curtained-off “colored tables’”’ were taken, though there 
were other empty “white tables’’ in the car. 

In each case, the NAACP attempted to precipitate the issue of the 
validity of segregation as such. Supported both on brief and orally by the 
Attorney General and the Solicitor General, they asked that Plessy ». 
Ferguson be overruled. Briefs were compendious,"* and oral arguments 
extensive and well attended by an interested public. The Attorney Gen- 
eral, who tradition dictates may speak unquestioned, is said to have pre- 
sented a powerful and effective statement, gravely warning the Court 
that “Unless segregation is ended, a serious blow will be struck at our 
democracy before the world.’ 


27 163 U.S. 537. The historical material bearing on the subject is collected in Frank and 
Munro, The Original Understanding of ‘Equal Protection of the Laws,” 50 Col. L. Rev. 131 
(1950). 

™# 339 U.S. 629 (1950). 9 339 U.S. 637 (1950). 43 339 U.S. 816 (1950). 


3 That of the Committee of Law Teachers against Segregation in Legal Education was 
reprinted sub nom. Segregation and the Equal Protection Clause, 34 Mins. L .Rev. 289 (1950). 


3218 U.S. L. Week 3277 (Apr. 11, 1950). 
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The Court did not reconsider the Plessy decision as the Negroes and the 
government asked, nor reaffirm it as the defendants requested. Rather 
it found sound reasons for deciding the cases on other grounds. 

In the Sweatt case, the Court held the colored school “‘unequal” to the 
white school and therefore declared that Sweatt need not attend it. The 
important point was the breadth of the reasoning. The Court noticed, 
but did not stop with, the mechanical inequalities of difference in faculty 
size, course offerings, or libraries. Those are factors which, conceivably, 
enough money could cure. But the Court went on to those larger factors 
which, by their very nature, undercut all segregation at the graduate 
level. It noted “those qualities which are incapable of objective measure- 
ment but which make for greatness in a law school,” the reputation of the 
faculty, quality of administration, influence of alumni, standing in the 
community, traditions, and prestige. 

“The law school to which Texas is willing to admit petitioner excludes 
from its student body members of the racial groups which number 85 per 
cent of the population of the State and include most of the lawyers, wit- 
nesses, jurors, judges and other officials with whom petitioner will inevi- 
tably be dealing when he becomes a member of the Texas Bar. With such a 
substantial and significant segment of society excluded, we cannot con- 
clude that the education offered petitioner is substantially equal to that 
which he would receive if admitted to the University of Texas Law 
School.’’'s3 This criterion should doom any segregated law school, and all 
the criteria taken together should knock out any segregated graduate 
school. 

So construed, Sweat requires that Negroes be admitted to general state 
graduate schools. McLaurin forbids segregation of students after their 
admission. It holds that a school may not “set apart’’ its students, be- 
cause the restrictions would impair effective study and also handicap the 
students who wish “to engage in discussions and exchange views with 
other students.”’** 

The Henderson case avoided the constitutional issue by holding that a 
provision of the Interstate Commerce Act forbade this type of discrimina- 
tion. That provision, however, is so close in substance to the constitutional 
provision that the difference should not be significant.’** The case is im- 


383 339 U.S. 629, 634 (1950). 134 Thid., at 641. 


135 The statute forbids subjection of any person “to any undue or unreasonable prejudice 
or disadvantage in any respect whatsoever,” and thus in effect makes the same mandate as 
the equal protection clause when it is interpreted to forbid ‘“‘unreasonable classifications. ? 
24 Stat. 380 (1887), 49 U.S.C.A. § 3(1) (1929). 
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portant both because at least one kind of dining car segregation is declared 
“unreasonable,” and because the unreasonableness lies solely in the fact 
of the separation of the races. The food, the prices, and the service were 
otherwise the same. 

The largest intellectual importance of these cases is that while they 
purport not to touch Plessy v. Ferguson, they do extensively undermine 
it. Plessy rested on a practical judgment that the judiciary was incapable 
of doing anything effective about race relations; hence the Court bowed 
to the inevitable. The Plessy majority was perfectly explicit about this.'* 
The fact that the Court is now moving in this field shows that it does not 
share the complete pessimism of the Plessy majority. 

Plessy necessarily surrounded its practical judgment with some legal- 
isms. One of these was that segregation is not a white judgment of colored 
inferiority, and therefore a discriminatory practice; and that if Negroes 
think otherwise it is because they are unduly self-conscious.**’ The other 
was that segregation is not discriminatory because, while it is true that 
Negroes are kept out of white units, whites are kept out of Negro units, 
thus creating an equality of restriction.*** The recent decisions attacked 
both those premises. Sweatt flatly repudiated the second, saying, “It may 
be argued that excluding petitioner from that school is no different from 
excluding white students from the new law school. This contention over- 
looks realities.’’* 

The practical effects of the decisions are already beginning to appear. 
Texas has admitted Sweatt to its law school, and there will be at least 
two more Negroes in that University. Oklahoma announced that there 
would be 82—unsegregated—graduate students in its various divisions 
in the summer of 1950. 

On the other hand, Governor Talmadge of Georgia spouts fire at the 
thought of mixed education, and the Alabama legislature passed a most 
critical resolution and declared that it would not have mixed education 
in its lower schools." 

136 The discussion at 163 U.S. 537, 550-52 takes the ground that law is ‘‘powerless” before 
‘*usages, customs and traditions” of race. 


31 The Court said that segregration did not stamp “the colored race with a badge of in- 
feriority”’; if it did so, “it is not by reason of anything found in the act, but solely because 
the colored race chooses to put that construction upon it.” Ibid., at 551. 

138 Justice Harlan, dissenting, discussed this point in some detail. Ibid., at 557. 

139 339 U.S. 629, 634 (1950). 

14° The data in the two foregoing paragraphs is taken from miscellaneous news clippings. 
It is widely believed that reaction against the decisions in North Carolina caused the defeat 
of liberal Senator Frank Graham in a runoff primary immediately following the opinions. 
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The Alabama furor suggests the real problem of these cases. There is 
good reason to believe that many Southerners do not feel nearly as 
strongly about maintaining segregated education at the graduate level as 
they do about maintaining it in the grades. Assuming that such education 
must be even close to equal in fact, it is too expensive to maintain two 
systems.** 

What the South wants to avoid is (a) mixed primary and secondary 
education, and (b) the expenditure of the estimated billion dollars it 
would cost to put their primary and secondary systems into a state of 
even superficial equality. This year’s decisions, by avoiding the ultimate 
question of Plessy v. Ferguson, do not decide whether the South must do 
one or the other. But by moving toward a test of real equality, the Court 
gives an omen that it means business up and down the line. 


SUMMARY OF CIVIL RIGHTS POSITIONS 


A summary of the positions of the Justices in the nonunanimous civil 
rights cases follows. As always, such data must be read with the greatest 
of care, for they may be misleading. This year very special warning must 
be given that the table includes only the cases in which the Court divided. 
The segregation cases therefore, are not in this table. 

In comparing this table with the data for previous years, it should be 
remembered, as will be shown in some detail, that the departure of two 
Justices broke the group of four which previously had been able to grant 
certiorari in many civil rights cases. Denials of certiorari undoubtedly 
kept some potential cases out of this table which might otherwise have 
shown more greatly the differences of view between Justices Black and 
Douglas and some of their brethren. 

When all the necessary qualifications are made, this table nonetheless 
has substantial residual value. If a given Justice’s decisions put him pre- 
ponderantly in one column or the other, then the figures contain a clue or 
hint as to his basic attitudes about civil rights. 

There were fifteen divided civil rights cases at the 1949 term.'* Dis- 

‘# An exchange in the oral argument between Justice Minton and Oklahoma’s Assistant 
Attorney General Hansen is suggestive: Justice Minton: ‘“When segregation has broken down 


as it has in Oklahoma, there isn’t much point to segregation, is there?” Mr. Hansen: ‘Possibly 
{not] on the graduate’s level.” 18 U. S. L. Week 3280 (April 11, 1950). 


1 American Communications Ass’n v. Douds, 339 U.S. 382 (1950); Building Service Union 
v. Gazzam, 339 U.S. 532 (1950); Cassell v. Texas, 339 U.S. 282 (1950); Dennis v. United 
States, 339 U. S. 162 (1950); Int. Brotherhood of Teamsters v. Hanke, 339 U.S. 470 (1950); 
Johnson v. Eisentrager, 339 U.S. 763 (1950); Quicksall v. Michigan, 339 U.S. 660 (1950); 
Solesbee v. Balkcom, 339 U.S. 9 (1950); Wong Yang Sung v. McGrath, 339 U.S. 33 (1950); 
United States v. Alpers, 338 U.S. 680 (1950); United States v. Bryan, 339 U.S. 323 (1950); 
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qualifications or absences result in some Justices having less than this 
number. ° 
TABLE 1 


DISTRIBUTION OF VOTES IN NONUNANIMOUS CIVIL RIGHTS CASES 
ly Support or CLAIMED In Dentat oF CLAIMED 
Ricut Ricut 


Per Cent Per Cent 
1946- of 1946- of 
1949 48 Total Total 48 Total Total 


10 13% 49 62 87% 
4 39 53 17 18 25 
8 10 49 62 87 
34 383 
49 10 8617 
20 50 71 
13 59 a 
7 
80 


IV. Lawyers’ Law 


Except for the developments relating to certiorari, there was substan- 
tially nothing of interest this year in conflicts, federal jurisdiction, pro- 
cedure, or legislation. The only exceptions arose in connection with the 
form of notice required by due process. In an outstanding discussion of 
the subject, Justice Jackson for the Court declared invalid a New York 
attempt to settle the accounts of a common trust fund after notice by 
publication. Thrusting aside the technicalities of “in rem’ and “in per- 
sonam,’’ he declared that the interests to be balanced in requiring a type 
of notice are those of the state in settling fiduciary accounts, and those 
of the individual to actual notice. Where notice is to be required, “the 
means employed must be such as one desirous of actually informing the 
absentee might reasonably adopt to accomplish it.’’ Hence where bene- 
ficiaries can by due diligence be located, though outside the state, they 
must have actual notice. As to all others, published notice will have to 
do." 


United States ex rel. Eichenlaub v. Shaughnessy, 338 U.S. 521 (1950); United States v. Fleisch- 
man, 339 U.S. 349 (1950); United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950); 
United States v. Rabinowitz, 339 U.S. 56 (1950). 

Osman v. Douds, 339 U.S. 846 (1950), is essentially a duplicate of the American Commu- 
nications Ass’n case. It is included in this table only to note the views of Douglas and Minton, 
JJ., who did not participate in the American Communications Ass’n decision. 

Unanimous civil rights cases, in addition to the three segregation decisions cited notes 128- 
30° supra, were Graham v. Brotherhood of Locomotive Firemen & Enginemen, 338 U.S. 232 
(1949); Hughes v. Superior Court, 339 U.S. 460 (1950); Morford v. United States, 339 U.S. 258 
(1950); Roberts v. U.S. Dist. Ct., 339 U.S. 844 (1950). 


‘43 Mullane v. Central Hanover Bank, 339 U.S. 306 (1950). 
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Equally practical was the majority in Travelers Health Ass’n v. Vir- 
ginia.'** There the issue was whether Virginia could effectively serve a 
complaint by mail on an insurance company which was not in any tech- 
nical way doing business in Virginia—except that it was selling insurance 
to Virginia residents by mail, as a result of general advertisements. Jus- 
tice Black for the majority held that this was “doing business’’ quite 
sufficiently to permit mailed service to be binding under the Constitution. 


THE WRIT OF CERTIORARI 


As Justice Frankfurter puts it, “‘All that a denial of a petition for a writ 
of certiorari means is that fewer than four members of the Court thought 
it should be granted.”’** In other words, the grant or the denial of the writ 
is wholly discretionary. But in the exercise of discretion to decline to hear, 
as in the exercise of other judicial discretion, patterns may appear. Some 
began to emerge in the new policies of the new Court. 

These features stand out in the practices developing this year: 

1. The Court is apparently desirous of cutting its docket to a very low 
volume. That level dropped so low this year that three Justices as pro- 
lific as Hughes or Brandeis or Stone could have written all the majority 
opinions of 1949-50 with no perceptible strain. 

The Court is compressing its docket (a) by denials of certiorari; (b) by 
disposing of ten per cent of the few cases heard by per curiam opinions; 
(c) by very summary treatment of some matters. The Court’s treatment 
of Dye v. Johnson‘ is illustrative. That case raised very substantial and 
difficult questions of whether, in the circumstances, the Georgia chain 
gang was a “‘cruel and unusual punishment,” and if so, whether a federal 
court might block an extradition back to Georgia through the writ of 
habeas corpus. The issues are sufficiently difficult to have given a superb 
court, the third circuit, a difficult time. Sitting en banc, that Court, 
through its distinguished senior Judge Biggs, decided the matter in a most 
interesting and earnest way. The Supreme Court summarily reversed 
without hearing argument, giving no discussion, and citing only one case, 

144 339 U.S. 643 (1950). Barr v. Burford, 339 U.S. 200 (1950), involving the jurisdictional 
question of the nature of the exhaustion of state remedies in habeas corpus cases, and Johnson 
v. Eisentrager, 339 U.S. 763 (1950), involving jurisdiction of American courts in habeas corpus 
suits by foreign prisoners, were discussed above in the civil rights section. Other cases involving 


jurisdictional points were Boyd v. Grand Trunk W. R. Co., 338 U.S. 263 (1949) (venue under 


FELA); Dickinson v . Petroleum Conversion Corp., 338 U.S. 507 (1950) (finality of order under 
Rule 54(b) prior to its recent amendment). 


45 State v. Baltimore Radio Show, 338 U.S. 912, 919 (1950). 
146 338 U.S. 864 (1949), reversing, per curiam, 175 F. 2d 250 (C.A. 3d, 1949). 











4° THE UNIVERSITY OF CHICAGO LAW REVIEW 





and that one not clearly in point.’4? Such abrupt disposition of a serious 
matter leaves the third circuit and the bar in real confusion. 

2. The Court is using its discretionary power to eliminate from its 
docket civil liberties problems which would have disturbed its predecessor 
Court. As was noted above, all but one of the criminal procedure cases 
heard this year were left over from the year before; and only two cer- 
tioraris were granted in that field since January rst. 

The new method of administering the certiorari jurisdiction amounts 
to a new conception of the purposes of the Judiciary Act of 1925. That 
act was intended to allow the Justices adequate time for serious issues, 
but it had not previously been supposed that they would need so much 
time as to result in a reduction of the docket to an average of only about 
ten cases per year per Justice.” 


V. Tue INSTITUTION AND ITs JUSTICES 
THE WORK OF THE INSTITUTION 


As has been noted, the number of cases decided by opinion, including 
per curiams but excluding companion cases, was 94. At the preceding 
term the number was 122, and the term before that it was 119. Before the 
war, the docket usually ran to 200 and more cases a year. This reduction 
in the size of the docket this year was due primarily to the extraordinary 
rigor, discussed in the immediately preceding section, with which the writ 
of certiorari was administered. 

It was at the same time a season of extraordinary difficulty for the Court 
due to new and ailing personnel. Mr. King, in his biography of Chief Jus- 
tice Fuller, suggests that “perhaps the worst year in the history of the 
Court was the term commencing in October, 1909, and ending in May, 
1910, just prior to Fuller’s sudden death in July of that year. Justice 
Moody was entirely incapacitated, Justice Peckham died in October, and 
Justice Brewer the following March.’’"** The October, 1949 term was 

"47 338 U.S. 864 (1949). The order of the Court states, ‘The petition for writ of certiorari is 
granted and the judgment is reversed. Ex parte Hawk, 321 U.S. 114.” (1944). A reading of the 
Hawk case will give very little illumination. Did the Court mean (a) all persons in Johnson’s 
position must bring their petitions in the court of the state in which they are a fugitive; or (b) 
in the court of the state of their original incarceration; or (c) did it mean merely that Johnson, 
as an individual, having started his own case in a Pennsylvania state court, would not there- 
after be allowed to raise the issue in a federal court though other persons might do so if they 
had not made that beginning? For discussion of the problem, see Prisoners’ Remedies for 
Mistreatment, 59 Yale L.J. 801 (1950). The Second Circuit, inferentially admitting that it was 


puzzled, has given interpretation (a) to the order. U.S. ex rel. Jackson v. Ruthazer, 181 F. 2d 
588 (C.A. 2d, 1950). 


«48 An appendix, p. 52 infra, lists some of the cases denied certiorari this past session. 
+49 King, Melville Weston Fuller 309 (1950). 
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almost as greatly handicapped, with two new Justices coming on the bench 
at the beginning of the year, Justice Douglas gone for almost the entire 
year, and Justice Reed, though able to participate in all the cases, in vari- 
able health. 

One of the most obvious differences in the execution of the work of the 
Court was the increase of brevity.*** This clearly was due in part to the 
decline in the volume of dissents. The departure of Justices Murphy and 
Rutledge removed two very free dissenters, thus creating a greater 
unanimity. 

The distribution of majority opinions among the Justices is shown in 


Table 2.** 
TABLE 2 


DISTRIBUTION OF Majority OPINIONS 


The loss of two of his closest intellectual associates and the absence of 
Justice Douglas reduced the influence of the views of Justice Black to the 
lowest point they have had for many years. For all practical purposes, the 
ruling group in the Supreme Court today is Chief Justice Vinson, Justice 
Burton, Justice Clark, Justice Minton, and any one other Justice—usu- 
ally Justice Reed. 

These conclusions are illustrated by the tables that follow. The degree 
of prevalence of the views of particular justices can best be measured by 
concentrating on the most important of the decisions, and for this pur- 
pose I have arbitrarily shown two groups of cases which seem to me to 
have the most important consequences to society. The first group consists 
of the five cases which seem the most significant of the year."* The second 
group of 21 cases are definitely less important, but are not routine.'* 

1° Using a measure of pages alone, the October, 1948, term occupies 1,483 pages in the 


Supreme Court Reporter, and the October, 1949, term occupies 1,032. Thus, the Court handled 
about 20 per cent less cases in about 30 per cent less pages. 

1st This is a strict count, excluding simple companion cases, cases not argued, and cases 
disposed of with an order not amounting to even a simple per curiam opinion. 

18 American Communications Ass’n v. Douds, 339 U.S. 382 (1950); Int. Brotherhood of 
Teamsters v. Hanke, 339 U.S. 470 (1950); McLaurin v. Oklahoma State Regents, 339 U.S. 637 
ey Sweatt v. Painter, 339 U.S. 629 (1950); United States v. Rabinowitz, 339 U.S. 56 

1950) 
*83 Automatic Radio Mfg. Co. v. Hazeltine Research, Inc., 339 U.S. 827 (1950); Building 


Service Employees v. Gazzam, 339 U.S. 523 (1950); Capitol Greyhound Lines v. Brice, 339 
U.S. 542 (1950); Civil Aeronautics Bd. v. State Airlines Inc., 338 U.S. 572 (1950); Darr v. Bur- 





42 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The data in Tables 3 and 4 are taken from these two groups. Disqualifica- 
tions give some Justices less than the total of 26. 


Table 5 shows the detailed breakdown of the agreements among Jus- 
tices in major and important cases. 


TABLE 3 
Votinc DIsTRIBUTION IN Major AND ImporTANT CASES 


Majority VorTeEs DISSENTING VOTES 

JUSTICE 
Major pent Total Major Important Total 
25 
I i 17 
16 20 
12 16 
3 5 
13 17 
18 23 
18 22 
17 20 


woOrutrntP nw 
K OOF HH HW O 
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TABLE 4 


PERCENTAGE IN MajoriTy Major 
AND ImporTANT CASES 


100 
65 


THE WORK OF THE INDIVIDUAL JUSTICES 


Chief Justice Vinson, after four years on the bench, is now far more in- 
fluential due to the new Truman appointees. There is no reason to suppose 
either that he dominates them or that they dominate him; rather, the 
group is like-minded. As has been shown throughout this article, and par- 


ford, 339 U.S. 200 (1950); Dennis v. United States, 339 U.S. 162 (1950); FPC v. East Ohio Gas 
Co., 338 U.S. 464 (1950); Graham v. Brotherhood of Locomotive Fireman & Enginemen, 338 
U.S. 232 (1948); Henderson v. United States, 339 U.S. 816 (1950); Hughes v. Superior Court, 
339 U.S. 460 (1950); Int. Union, UAWA, CIO v. O’Brien, 339 U.S. 454 (1950); Mullane v. Cen- 
tral Hanover Bank, 339 U.S. 306 (1950); Powell v. U.S. Cartridge Co., 339 U.S. 497 (195°); 
Secretary of Agric. v. Central Roig Refining Co., 338 U.S. 604 (1950); Wong Yang Sung v. 
McGrath, 339 U.S. 33 (1950); United States v. Texas, 339 U.S. 707 (1950); Travellers Health 
Ass’n v. Virginia, 339 U.S. 643 (1950); United States v. Commodities Trading Corp., 339 U.S. 
121 (1950); United States v. Fleischmann, 339 U.S. 349 (1950); United States v. Gerlach Live 
Stock Co., 339 U.S. 725 (1950); United States v. Kansas City Life Ins. Co., 339 U.S. 799 (1950). 
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ticularly by the data in the immediately preceding section, his and their 
views now prevail in substantially every important instance. 

One important difference between the Chief Justice’s work this year 
and other years was in his selection of the opinions for himself. In some 
years past, he has chosen some very small matters. This year, however, 
he wrote the opinions of the Court in the two major segregation cases and 
in the Taft-Hartley free speech case.** 

From the standpoint of quality, the opinions of the Chief Justice con- 
tinue without marked distinction. The principal criticism made in these 
articles in years past has been that the Chief Justice on occasion either 
did not squarely face intellectual obstacles or skirted them in exceedingly 
ingenuous and devious fashion by highly verbal distinctions. That criti- 


TABLE 5 
AGREEMENTS AMONG JUSTICES IN Major AND ImPoRTANT CASES 
Frank- Jack- 
Reed _furter son Burton Clark Minton 
19 15 17 18 
14 13 
15 14 
ie 21 
16 
12 
14 


cism cannot be fairly repeated this year except for the Taft-Hartley free 
speech case, in which, to this reader, the opinion fails squarely to meet 
and overcome the obstacles between the Chief Justice and his result. 
From a technical standpoint, one of the best of the Chief Justice’s opin- 
ions of the year was United States v. Aetna Casualty Co.," a problem of 
subrogation under the Federal Tort Claims Act. 

In his new position of “leader with allies,” the Chief Justice remains a 
dominantly conservative influence in economic and civil rights matters. 
The one important exception is in race relations cases, in which he has 

84 American Communications Ass’n v. Douds, 339 U.S. 382 (1950); McLaurin v. Oklahoma 
State Regents, 339 U.S. 637 (1950); Sweatt v. Painter, 339 U.S. 629 (1950). 


+85 338 U.S. 366 (1949). The case is discussed briefly in James and Thornton, The Impact of 
Insurance on the Law of Torts, 15 Law & Contemp. Prob. 429, 438-39 (1950). Prof. Ehren- 
zweig, Assurance Oblige, Ibid., at 444, 451, citing the case says, ‘“The Supreme Court of the 
United States recently permitted accident insurers to recover as subrogees from the Federal 
Government under a federal statute which in terms protects only the injured himself. It is 
regrettable that the court in so holding failed to consider the underlying economic issue 
whether risk distribution through taxation, necessitated by admitting subrogation, is preferable 
Sy eT et an 
of subrogation.” 
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written memorable, though in some instances cautious, opinions leading 
the way toward reform.** 

For Justice Black, the 1949 term brought the wheel of judicial expe- 
rience to full circle. In 1937, he came to the bench as a frequent lone dis- 
senter. The years brought intellectual companions, and during the forties, 
his was a voice influential in the councils of the Court. In the year past, 
having outlasted his allies, he was again in the position of frequent dis- 
sent. One difference was important: the intervening years have given 
Black a reputation as an outstanding jurist which means that the dissents 
have a following and weight. 

For Black personally, the release from majority responsibilities per- 
mitted the first relaxation since his appointment. For years he had ac- 
cepted no more than one speaking engagement during a term, if that; this 
year he made several addresses. For years his work routine was early 
morning till late night during the term of Court; this year he found time 
for a few days in the West to visit Justice Douglas. 

Relaxation did not mean abandonment of duties. As always, he was 
among the first in volume of majority opinions written. Three of the out- 
standing from the standpoint of lawyer-like workmanship were United 
States v. Commodities Trading Corp.,"*’ involving the cost in relation to 
ceiling prices of articles condemned in wartime; FPC »v. East Ohio Gas 
Company," applying the Natural Gas Act to certain intermediate trans- 
portation of gas; and Solesbee v. Balkom,**® concerning the type of hearing 
which must be accorded allegedly insane persons before they may be 
electrocuted for capital offenses. 

His dissents were forceful, if hopeless. In the Taft-Hartley free speech 
case, he scored guilt by association and reaffirmed his conviction that 
Americans should be punished as a result of political beliefs only for overt 
acts actually committed by them.” His dissenting opinion protesting the 
trial of a Communist before a jury largely composed of government em- 
ployees, themselves all subject to the sanctions of the loyalty program, 
was read, according to a letter from a courtroom observer, “in a voice 
of scorn and steel.” 


186 The Chief Justice adds the segregation cases this year to a list which already included 
the Restrictive Covenant Cases, 334 U.S. 1, 24 (1948), and Oyama v. California, 332 U.S. 633 
(1948), involving the California land laws directed against Japanese. 

187 339 U.S. rar (1950). 1 338 U.S. 464 (1950). *89 339 U.S. 9 (1950). 

16@ American Communications Ass’n v. Douds, 339 U.S. 382 (1950). For daring of concept, 
this dissent and the dissent in Johnson v. Eisentrager, 339 U.S. 763 (1950), are remarkable. 

% Dennis v. United States, 339 U.S. 162 (1950). 
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For Reed, the year was one of peculiar disappointment. His health 
waned at the very moment when his intellectual powers could have had 
their largest consequence. Reed is closer in his views to the Truman ap- 
pointees than the remainder of the residual members of the Roosevelt 
Court. Black’s fall is paralleled by Reed’s rise in influence. For years, 
Reed has been the civil liberties right wing of the Court. Others have now 
been added to that wing. Reed’s experience and ability, both most exten- 
sive, could make him the intellectual leader of the Truman group. He 
could well become the Sutherland to Vinson’s Taft—the writer of the 
most important and most serious opinions for the new Court. By the end 
of the term the Justice’s health was markedly improved, and he may well 
occupy that role in 1950-51. 

But the Justice’s stamina was not up to that opportunity this year. He 
wrote only five majority opinions, less than any one except Justice Doug- 
las. One excellent example of treatment of a neat but small matter was 
United States v. Burnison,™ holding valid a California statute which pre- 
cludes testamentary gifts to the United States. The most important Reed 
opinion, and one which illustrates his new influence, was Darr v. Burford,*®* 
overruling Wade v. Mayo,™4 and holding that prisoners raising constitu- 
tional objections to their trials must not only exhaust state remedies but 
must, as a part of that exhaustion, petition for certiorari. He brushed 
aside the Wade case, in which he had dissented, with the passage, “We 
do not stop to reexamine the meaning of Wade’s specific language. What- 
ever deviation Wade may imply from the established rule will be cor- 
rected by this decision.” Unfortunately, Reed’s opinions are not always as 
crisp and to the point as that in the Burnison case; the Darr case becomes 
repetitious. 

Justice Frankfurter, as usual, wrote very few majority opinions, but he 
was otherwise active. His most important majority opinion was Int. 
Brotherhood of Teamsters 0. Hanke, drastically limiting the constitu- 
tional protections of picketing. This opinion is an excellent example of 
skillful use of legal materials. In other opinions, he continued his cam- 
paign to inform the bar and his brethren of the true meaning of the writ of 
certiorari," and held to his one-man program to abandon the so-called 


* 339 U.S. 87 (1950). 

3 339 U.S. 200 (1950). 

64 334 U.S. 672 (1048). 

* 339 U.S. 470 (1950). 

*66 See, e.g., State v. Baltimore Radio Show, 338 U.S. 912 (1950). 
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“rule of four’’ by refusing himself to participate in some matters which 
four of his brethren had decided to hear.** 

The most colorful development concerning Frankfurter this year was 
that, after years of appearing at most a moderate on issues of civil rights, 
he has again been made into a “liberal’’ by the majority’s turn to the 
right. Since the Black-Douglas wing of the Court no longer has the votes 
to grant certiorari in the cases which once divided them and Frankfurter, 
some of the differences among these Justices seemed to disappear. Frank- 
furter brought to his new alliance the pungency with which he had sup- 
ported his old one, as when he referred to an immigration act in dissent: 
“T deem it my duty not to squeeze the Act of May 10, 1920, so as to yield 
every possible hardship of which it is susceptible.’ 

However, in terms of larger issues, Frankfurter was not nearly so com- 
pletely isolated as Black. In the five major cases of the year, he was in 
dissent only on that one involving searches and seizures." His limited 
concept of the role of the Court in reviewing alleged invasions of freedom 
of speech prevailed in the Taft-Hartley case,’”° and his majority opinion in 
the picketing case carries his whole philosophy of due process of law very 
firmly into an area where it had never been before.’ 

Due to a serious riding mishap, Justice Douglas was unable to rejoin 
the Court until Spring. During his recuperation he published a best seller 
on his mountain climbing experiences and in the Spring he was chosen 
most unwillingly ‘father of the year.’’ By the Summer of 1950 he was suf- 
ficiently recovered to be able to undertake a new mountain climbing ex- 
cursion in Iran. 

The Justice returned to the bench in time to write four opinions, the 
most important of which was the Texas tidelands case, which well exem- 
plifies his sure, quick, touch."” He also had the opportunity in a per 

67 Consult 1948 Term article, 37-38. Justice Frankfurter applied this view by refusing to 

participate in Carter v. Atlantic & St. Andrews Bay Co., 338 U.S. 430 (1949); Affolder v. N.Y. 
C. & St. L.R. Co., 339 U.S. 96 (1950); O’Donnell v. Elgin, J. & E. Ry. Co., 338 U.S. 384(1949). 
While Justice Frankfurter refused to participate in these cases which his brethr brethren wished to 
hear, he continued to display his independence by filing an extended opinion replete with 
English authorities in State v. Baltimore Radio Show, 338 U.S. 912 (1950), which the other 
members of the Court chose not to hear. 

68 United States ex rel. Eichenlaub v. Shaughnessy, 338 U.S. 521 (1950). 

*69 Cases cited note 152 supra. 

7° American Communications Ass’n v. Douds, 339 U.S. 382 (1950). 

7 Int. Brotherhood of Teamsters v. Hanke 339 U.S. 470 (1950). A Collection of the Jus- 
tice’s opinions was published this year, Konefsky, The Constitutional World of Mr. Justice 
Frankfurter. Reviews with interesting insights into the Justice, pro and con, are Curtis and 
Rodell, 59 Yale L. J. 1009, 1013 (1950); Pritchett, 36 Va. L. Rev. 281 (1950). 


'™ United States v. Texas, 339 U.S. 707 (1950). The serious new point raised by the Texas 
petition for rehearing, note 76 supra, does not detract froh this conclusion. It had been 
overlooked in the original Texas brief. 
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curiam to note his view that the Taft-Hartley oath provision was un- 
constitutional." 

Justice Jackson had a fruitful year, writing thirteen majority opinions, 
and frequently exhibiting that freshness of view and superb writing style 
which are his trademarks. Two excellent examples of this fluency are his 
concurrence in the Taft-Hartley oath case, which was republished as an 
article in the New York Times magazine section and which reads as 
though it were designed for that purpose;'’4 and his majority opinion in 
United States v. Gerlach Livestock Co.,'* on eminent domain problems in 
connection with the Central Valley Project in California. This latter 
opinion may well be the best description, from a literary standpoint, 
which has ever been made of the Central Valley Project. The descriptive 
passages are at the expense of brevity, but the cost is small for the quality. 

Occasionally the Jackson opinions have an elusive touch. The remand 
order in Roth v. Delano*” is surely needlessly puzzling for a lower court; 
and his opinion on the treatment of Negro firemen by their union slides 
over the few points of moderate difficulty without much attempt to ex- 
plain them.’’’ On the other hand, his opinion in Mullane v. Central Han- 
over Bank,*"* on the requirement of notice in settling a common trust fund, 
is outstanding, as is his O’Donnell v. Elgin, J. & E. Ry. Co., involving the 
Safety Appliance Act.*” 

Justice Jackson’s sternest critics cannot complain that he is unimagina- 
tive. Illustrations are his dissenting opinion in a case in which the ma- 
jority approved the disbarment by the Patent Office of an attorney who 
had planted a technical article under the signature of a purportedly im- 
partial person and then cited it to the Patent Office as impartial evidence. 
Justice Jackson thought this mere ghost writing, a practice so common 
that the attorney could not be criticized for falling into it."*° Another 
illustration of the Justice’s novelty of view is his dissent in a case reversing 

73 Osman v. Douds, 339 U.S. 846 (1950). The relevant passage of this per curiam order, de- 
scribed in note 142 supra, is as follows: ‘‘Mr. Justice Douglas joins the dissenting opinions of 
Mr. Justice Black, Mr. Justice Frankfurter, and Mr. Justice Jackson insofar as they hold 
unconstitutional the portion of the oath dealing with beliefs, and being of the view that pro- 


visions of the oath are not separable votes to reverse. He therefore does not find it necessary to 
reach the question of the constitutionality of the other part of the oath.” 


74 American Communications Ass’n v. Douds, j2 U.S. 382, 422 (1950) and quoted in 
on RD AEE NK Times, Mag. Sec., p. 12 (May 21, 
1950 

195 339 U.S. 725, 727 (1950). 176 338 U.S. 226, 227 (1940). 

77 Graham v. Brotherhood of Locomotive Firemen & Enginemen, 338 U.S. 232, 233 (1949). 

"8 339 U.S. 306, 307 (1950). 19 338 U.S. 384, 385 (1950): 

*#¢ Kingsland v. Dorsey, 338 U.S. 318, 320 (1949). 
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a conviction where there had been racial discrimination in the selection of 
a grand jury. The Jackson view was that so long as there was no dis- 
crimination at the jury trial stage, discrimination at the grand jury stage 
was immaterial, thus in effect saying that grand juries are inconse- 
quential.** 

The two worst handicaps which Justice Burton has had to battle as a 
judge have been his tendencies both to prolixity and to fuzziness in opin- 
ions. His strong point is ot an instinct for the jugular, for the absolutely 
vital point of a case.“ This year Justice Burton gained ground against 
those handicaps. His opinion on interest calculations on funds taken up 
by the Alien Property Custodian is very concise, and yet draws on gen- 
eral factors sufficiently to give full illumination to the discussion."*? An- 
other fine example is a decision concerning veterans’ seniority under the 
Selective Service Act, carrying the law of that difficult and important 
subject “one step further.’’** His opinion concerning the deportation of 
denaturalized aliens who committed offenses during the period of their 
citizenship, while criticized above on the merits, must receive respect for 
its execution.’ On the other hand, Savorgnan v. United States, holding, 
perfectly unobjectionably, that an American citizen had lost her citizen- 
ship by becoming an Italian citizen, is prolix and is documented out of all 
proportion to its negligible significance.“ 

The two most important Burton opinions of the year were the dining 
car segregation case"? and the eminent domain case discussed above, in 
which the government was held liable for damages resulting from raising 
the stream level of a nonnavigable tributary of the Mississippi River.“ 
I have confessed my own difficulty in understanding the purpose of the 
first half of that eminent domain opinion and just what it decides. 

The trouble with these technical considerations is that they take no 
account of Burton’s rugged independence and the integrity of his results. 
Burton is basically conservative, and he behaves that way; but he cannot 
be typed. In a half-dozen cases this year, he again illustrated the manner 


+8 Cassell v. Texas, 339 U.S. 282, 298 (1950). 

*% Discussion, 1948 Term article, 53-54. 

*83 McGrath v. Manufacturers Trust Co., 338 U.S. 241, 242 (1949). 

184 Oakley v. Louisville & N.R. Co., 338 U.S. 278, 279 (1949). 

+88 United States ex rel. Eichenlaub v. Shaughnessy, 338 U.S. 521, 522 (1950). 
186 338 U.S. 491, 492 (1950). 

*87 Henderson v. United States, 339 U.S. 816, 818 (1950). 

*# United States v. Kansas City Life Ins. Co., 339 U.S. 799, 800 (1950). 
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in which he reached results which he may strongly have disliked."** Bur- 
ton never prates of impersonality, but he displays that characteristic in 
marked degree. 

The primary interest of the bar this year is of course in the work of the 
two new Justices. Now that the first year’s evidence is in, no very clearcut 
conclusion can be reached as to the capacities of Justice Clark. His opin- 
ions are of average quality, neither particularly good nor bad. Probably 
the poorest is United States v. Toronto Navigation Co.,'* involving the 
valuation of a car ferry condemned by the government during the war. 
The opinion is unnecessarily extensive in its statement of facts, verbose 
in its description of the central issues, and unilluminating in the nature of 
the directive which it sends to the court below. One of his best opinions is 
Wilmette Park District v. Campbell, discussing the application of an amuse- 
ment tax to a local park district.’” 

The principal criticism of the Clark opinions, like any other run of the 
mine work, is that they were neither original nor penetrating. His cases 
were decided in terms of the most obvious factors of the precedents or the 
most clearly apparent materials. An illustration is Treichler v. Wisconsin, 
Justice Clark’s first opinion, which invalidates a provision of the Wiscon- 
sin inheritance tax law as it applies to the taxation of tangible property of 


the deceased outside the state. Under a clear precedent, Frick v. Pennsyl- 
vania,"®? such a tax on out-of-state tangible property violates the due 
process clause, and the Court so holds. 

The opinion contains a most remarkable sentence: “[T]he economic 
effects of tax burdens in the federal system cannot control our results, 
limited as we are to the words of the Fourteenth Amendment.”'** The 
law of due process on n state taxation has never purported to be anything 


For example, Powell v. United States Cartridge Co., 339 U.S. 497, 498 (1950), holding 
the Fair Labor Standards Act applicable to employees of private contractors operating govern- 
ment owned munitions plants on cost-plus contracts. I strongly doubt that Burton’s inclina- 
tions took him to that result; but the law did. He also joined the majority in the following cases 
which may have been personally difficult: Wong Yang Sung. v. McGrath, 339 U.S. 33 (1950) 
(applicability of Administrative Procedure Act to deportations); United States v. Texas, 339 
U.S. 707 (1950) (tidelands); and particularly Travelers Health Ass’n v. Virginia, 339 U.S. 643 
{r950) (service on foreign insurance companies with very thin connection of state of service). 

the so-called “patriotic cases” the Justice had a slight tendency to wave the flag and let the 
ih scream. Duncan v. Kahanamoku, 327 U.S. 304, 337 (1946) (martial law in Hawaii); 
Lichter v. United States, 334 U.S. 742, 778 et seq. (1948) (renegotiation). Elsewhere he retains 
a very calm objectivity. 


¥° 338 U.S. 396, 397 (1949). 
1 338 U.S. 411, 412 (1949). 193 268 U.S. 473 (1925). 
1 338 U.S. 251, 259 (1949). 194 338 U.S. 251, 256 (1949). 
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but a practical judicial adjustment of economic effects." The Court re- 
iterates the traditional “‘benefit theory’’ of taxation, resting its result on 
the fact that Wisconsin gives no “benefit’’ in return for this tax on foreign 
property. Yet a footnote concedes that the benefit theory would not be 
applied if the physical property were abroad, and not in any state, for 
“so to do would have placed a premium upon the avoidance of all state 
taxes.’ But this exception swallows the entire logic of the benefit theory 
and suggests that it in turn is merely a legal way of talking about the 
avoidance of double taxation.’9’ 

The point is that if a court were really “limited to the words of the 
Fourteenth Amendment” which neither says anything about state taxa- 
tion nor had any known historical intention in respect to state taxation, 
one could not decide this case as Justice Clark decided it. There must be 
some reasons why the Court has engrafted the tax limitation into the due 
process clause. These reasons are obviously economic, though this is 
denied; and statements suggesting what the reasons may be fit very 
poorly together. 

There is a similar mechanical quality in Manufacturers Trust Co. ». 
Becker,’ the bankruptcy case discussed above, which never quite touches 
upon the fundamental difficulties of protecting shareholders while at 
the same time not handicapping directors in their efforts to raise funds 
for small corporations. 

A Senator from Indiana, assistant to President Roosevelt, and a judge 
of the seventh circuit for seven years, the new junior Justice, Sherman 
Minton, brings to the Court a background of amazingly extensive expe- 
rience. As a Senator he had been the New Deal whip, renowned for his 
quickness of mind and tongue. 

Justice Minton’s first year must have brought him some genuine unhap- 
piness. His oldest and warmest friend on the Court was Justice Black. His 
admiration for Justice Douglas had been warmly and publicly expressed. 

195 A leading analysis, with comprehensive bibliography, is Bittker, Taxation of Out-of- 
State Tangible Property, 56 Yale L.J. 640 (1947). 

196 338 U.S. 251, 257 n. 4 (1949). 


197 The Clark note cites Southern Pac. Co. v. Kentucky, 222 U.S. 63 (1911), holding taxable 
a fleet of steamships owned by a Kentucky corporation, permanently employed on the high 
seas. As Professor Bittker says, op. cit. supra note 195, at 645, ‘If the due process clause is 
violated by a tax on railroad cars which receive no police or comparable protection from 
Kentucky, how can an exception be found in the Fourteenth Amendment to support the 
taxation of the Southern Pacific Company’s ocean-going steamships? The fact that these 
vessels receive no taxable ‘protection’ from their ports of enrollment or call in no way increases 
the ‘protection’ afforded them by Kentucky.” 


198 338 U.S. 304, 305 (1949). 
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Nonetheless, he found himself intellectually in most extreme disagreement 
with those old friends on fundamentals. Since of course he followed his 
convictions rather than his affections, those differences were frequently 
expressed. 

The principal criticism of Minton’s opinions is a marked tendency to 
assume a point in issue. He retains a little of the legislator’s tendency to 
make a case easier than it is by stating the question so that it admits of 
only one answer. For example, in one case the Court held that despite the 
community property law of California, a service man could exclude his 
wife as a beneficiary under a National Service Life Insurance policy. Jus- 
tice Minton dissented, putting his position thus: “I cannot believe that 
Congress intended to say to a serviceman, ‘You may take your wife’s 
property and purchase a policy of insurance payable to your mother, and 
we shall see that your defrauded wife gets none of the money.’ ’’”*® No one 
is very likely to doubt that Congress did not say “we will see that your 
defrauded wife’’ really is defrauded. 

Again, in a case involving the Labor Board’s interpretation of an ex- 
tremely obscure passage in its Act, Justice Minton begins his discussion 
of the point with the words, “The claimed impotency of the contract as a 
defense here rests not upon any provision of the Act of Congress or of state 
law or the terms of the contract, but upon a policy declared by the Board.” 
We are then told that the policy of the Congress was different from the 
policy of the Board, and that its “‘policy cannot be defeated by the Board’s 
policy.”’°° 

This makes the case too easy. Obviously if what the Board did really 
does not rest “upon any provision of the Act of Congress,” it cannot be 
sustained. Equally clearly, the Board cannot substitute its policy for the 
policy of Congress. The whole question of the case is, what is the policy 
of Congress? That question remains inadequately analyzed. 

This is the only serious criticism which can fairly be leveled at the 


9 Wissner v. Wissner, 338 U.S. 655, 661, 663-64 (1950). 


2 Colgate-Palmolive-Peet Co. v. NLRB, 338 U.S. 355, 362-63 (1949). Judge Learned Hand, 
in an essay on his colleague, Judge Swan, said, in 57 Yale L.J. 167, 170 (1947): ‘‘In addition he 
has—so far as it is given to any of us to have it—that merit which perhaps should rank highest 
in point of style: i.e. not to be misled into assuming the conclusion in the minor premise—not 
to beg the question. I can think of no single fault that has done more to confuse the law 
and to disseminate litigation. One would suppose that so transparent a logical vice would be 
easily detected; but the offenders pass in troops before our eyes, bearing great names and dis- 
tinguished titles. The truth is that we are all sinners; nobody’s record is clean; and indeed it is 
only fair to say that much of the very texture of the law invites us to sin, for it so often holds 
out to us, as though they were objective standards, terms like ‘reasonable care,’ ‘due notice,’ 
‘reasonable restraint,’ which are no more than signals that the dispute is to be decided with 
moderation and without disregard of any of the interests at stake.” 
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technical aspect of the Minton opinions. There is much to praise. The 
opinions are very much to the point, and leave no doubt for the lower 
courts as to what they are supposed to do. Minton is said by friends to 
have brought to the Court a determination not to write for the ages, but 
rather to decide the cases clearly and let it go at that. This he does. His 
best opinion of the year is United States v. Rabinowitz,?" which, overruling 
an earlier opinion on searches and seizures, does so with great care and 
precision. Other outstanding Minton opinions are his majority and dis- 
senting analyses in the two picketing cases in which he wrote.?” 


CONCLUSION 


The new directions of 1949-50 have been discussed. One point remains. 

There has been some criticism of the new Court for the rapidity with 
which it abandoned what its predecessors stood for. In the Rabinowitz 
case just referred to, Justice Frankfurter strenuously criticized the Court 
for its overruling of a case only two years old: 
Respect for continuity in law, where reasons for change are wanting, alone requires 
adherence to Trupiano and the other decisions. Especially ought the Court not reen- 
force needlessly the instabilities of our day by giving fair ground for the belief that Law 
is the expression of chance—for instance, of unexpected changes in the Court’s com- 
position and the contingencies in the choice of successors.?* 

The criticism seems unfair. We cannot escape the fact that in the high- 
est Court, the law is necessarily what the judges say it is and basic changes 
of personnel inevitably bring changes of doctrine and theory. It is per- 
fectly fitting that this should be so. President Roosevelt is dead. His 
choices of Justices could not last forever. A new President having been 
elected, it is to be expected that the Court should adjust to new ways. As 
a result, the New Deal era in jurisprudence is gone. Those of us who regret 
the passing of the Roosevelt era from the Supreme Court can do so on far 
stronger ground than a mere attachment for stare decisis. We have all too 
much to lament on the merits. 


APPENDIX 
The list following is an illustrative sampling of certioraris denied. 


CIVIL RIGHTS CASES 


(a) No. 10, Misc., Snell 0. Mayo, 173 F. 2d 704 (C.A. 5th, 1949). Defendant, 
held incommunicado ten days, attempted suicide; while weak from loss of blood, 


2 339 U.S. 56, 57 (1950). 


2 Building Service Employees v. Gazzam, 339 U.S. 532, 533 (1950) (majority) ; Int. Broth- 
erhood of Teamsters v. Hanke, 339 U.S. 470, 481 (1950) (dissent). 


**3 339 U.S. 56, 86 (1950). 
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he allegedly made certain statements which sheriff overheard and repeated in 
court. The lower court held that “the confession or admission testified to by the 
sheriff was overheard and not extorted.” 

(b) Nos. 221-222, Misc., Im the matter of Marino, 404 Ill. 35, 88 N.E. ad 7,8 
(1949). Two years ago the United States Supreme Court held that Marino, a 
recent immigrant who spoke no English and who was tried for a serious offense 
without an adequate interpreter and without counsel, had been denied due 
process. Illinois, the state of his conviction, confessed error. The lower court in 
Illinois nonetheless, on remand, refused to release him in an unreported de- 
cision. The Supreme Court then denied certiorari. The matter then proceeded 
to the Illinois Supreme Court, which in the case cited conceded that it was res 
adjudicata that “defendant was denied ‘the due process of law which the 14th 
Amendment requires’ ”—but found that it was powerless to take any action. 
The Supreme Court again denied certiorari. 

(c) No. 387, 388, Misc., Ex parte Quillian, 89 N.E. 2d 493, 494 (Ohio, 1949). 
Escaped prisoners held to have no right to raise issues of fairness of trial on ex- 
tradition proceedings. Justice Douglas dissented from the denial. 

(d) No. 255, Hall v. United States, 176 F. 2d 163 (C.A. 2d, 1949). Communist 
defendants, held in contempt for disturbance in open court; unusual penalty 
assessed. Justice Black dissented from this denial. 

(e) No. 168-169, International Union, UMW v. United States, 177 F. 2d 29 
(App. D.C., 1949). Fines double those of the earlier United Mine Workers case 
were assessed for contempt of district court’s no-strike order. It was alleged, in 
part, that these fines had now become so enormous as to be a cruel and unusual 
punishment. Justices Black, Reed, and Douglas dissented from the denial of 
the writ, and Justice Clark did not participate. 

(f) No. 430, United States ex rel. Mobley v. Handy, 176 F. 2d 491 (C.A. sth, 
1949). The issue was whether the Army could arrest a civilian in Texas who had 
allegedly, as a civilian in Germany, escaped after being under arrest in Ger- 
many. The fifth circuit denied habeas corpus. 

(g) No. 398, Pedigo v. Celanese Corp., 205 Ga. 371, 392, 493, 499, 514, 54 S.E. 
ad 221 et seq. (1949). Alleged contempt of injunction restraining mass picketing. 
Justice Black dissented from the denial of certiorari. 

(h) No. 509, Buteau v. Connecticut, 136 Conn. 113, 68 A. 2d 681 (1949), 
validity of confession in case in which defendant was held illegally for seven 
days in a police barracks, the state court finding, however, that “every con- 
sideration was shown to the defendant which one arrested for a first degree 
murder could have reasonably expected.” 

(i) No. 494, Schoeps v. Landon, 177 F. 2d 391 (C.A. oth, 1949), a one day trip 
from California to Mexico and return held to amount to an “entry” under a 
criminal provision of the immigration laws, although the alien making the ex- 
cursion had lived here twenty years. (It may be observed that he was an ob- 
scenely unpleasant alien.) 
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(j) Nos. 197, 248, and 249 [see 176 F. 2d 473 (App. D.C., 1949)], Marshall, 
Lawson & Trumbo v. United States. The congressional authorization of the House 
Un-American Committee, and its works, held lawful. Justices Black and 
Douglas dissented. 

(k) No. 284, Lapides v. McGrath, 176 F. 2d 619 (APP.D.C., 1949), a statute 
providing that naturalized citizens shall lose their citizenship upon five years 
residence abroad held valid as against challenge that it makes an unconstitu- 
tional distinction between naturalized and native-born citizens. 

The foregoing cases all involved refusals to hear cases at the behest of the 
individual whose liberties had allegedly been invaded. In No. 300, Maryland ». 
Baltimore Radio Show, 67 A. 2d 497, 509 (1949), the Court declined to review 
a Maryland decision which reversed a contempt order of a trial court against a 
local radio station. Justice Frankfurter filed an extended statement concerning 
this matter. 


NONCIVIL RIGHTS CASES 


(a) No. 92, Turner Glass Corp. v. Hartford Empire Co., 173 F. 2d 49 (C.A. 7th, 
1949). The lower court held that a licensee of patent rights under a system of 
agreements held to be illegal in a suit between the United States and the 
licensor could not recover the amount of the license fees paid in the absence of 
showing special damages. Justice Black dissented from the denial. 

(b) No. 331, Falkenberg v. Bernard Edward Co., 175 F. 2d 427 (C.A. 7th, 
1949). The lower court held that the Supreme Court’s so-called “flash of genius” 


test was not meant to raise the level of invention in any way. 

(c) No. 488, National Maritime Union 0. NLRB, 175 F. 2d 686 (C.A. 2d, 
1949). Taft-Hartley anti-hiring hall provisions held valid. 

(d) No. 358, Casselman v. Idaho, 69 Idaho 237, 205 P. 2d 1131 (1949). Idaho 
secondary boycott act held valid. Justices Black, Reed and Burton dissented 
from the denial of certiorari. 

(e) No. 400, Fifth and Walnut v. Loew's, Inc., 176 F. 2d 587 (C.A. 2d, 1949). 
The judgment in United States v. Paramount was held not “final” and hence 
not usable in evidence under the Clayton Act in the many movie treble dam- 
age cases. 

(f) Nos. 592, 593, Umited States v. Pevely Dairy Co., 178 F. 2d 363 (C.A. 8th, 
1949). Evidence held insufficient to sustain conviction of defendants for 
monopolizing milk sales in the St. Louis area. 

(g) No. 653, Stone v. Reichman-Crosby Co., (Miss., Nov., 1949). The Missis- 
sippi Supreme Court invalidated a provision of the state’s use tax requiring 
non-resident seller to collect tax from Mississippi customers. 





INSTRUMENTS “PAYABLE AT” A BANK 


Roscor STEFrFEN* 


HE PRACTICE of drawing notes “payable at” a bank, like that 
: of accepting bills of exchange in that fashion, is probably more 
than two hundred years old." As such, it goes back almost to the 
beginning of commercial banking in England.” But, even so, it has never 
been quite clear whether the commercial community regarded “payable 
at” as in some sense a drawing upon the maker's or acceptor’s account 
with the bank named, like a check or draft, or merely as the designation of 
a convenient place where the parties might “attend,” to make payment 
or to dicker for a renewal. Makers and acceptors, or their lawyers, have 
blown both hot and cold depending, it would seem, on which view was at 
the moment most to their advantage, and, as might be expected, the 
courts have reached diverse results. It is time, therefore, in the new Com- 
mercial Code,? to spell out one contract or the other or some compromise 
and set the matter at rest. 

The problem is sharply presented in one aspect by Section 87 of the 
NIL which provides that where an instrument “‘is made payable at a bank 
it is equivalent to an order to the bank to pay the same for the account of 
the principal debtor thereon.”’ This would appear to be an adoption of the 
check view. Hence it would follow, according to NIL Section 186, that, 
should the holder delay presentment unduly, any loss occasioned by 
failure of the bank would be put upon the holder.* However, the statute 
also provides, NIL Section 70, that where an instrument is made payable 
at a special place and the maker or acceptor “‘is able and willing to pay it 
there at maturity, such ability and willingness are equivalent to a tender 

* John P. Wilson Professor of Law, University of Chicago Law School. 

* Note, for example, Bishop v. Chitty, 2 Strange r1ros (1743). 


* Checks came into use during the last years of the seventeenth century. Consult Bischop, 
Rise of the London Money Market 55 (1910). 

3 Following many years of work the Commissioners on Uniform State Laws and the 
American Law Institute have prepared a redraft of the Uniform Negotiable Instruments Law 
and other commercial statutes. It is expected that a final draft will be completed by next 
spring, to be known as the Uniform Commercial Code. References to the Uniform Commercial 
Code are to the Spring, 1950 tentative draft and will be abbreviated UCC in the footnotes. 


‘NIL § 186, Rule Where Instrument Payable at Bank. ‘‘A check must be presented for 
payment within a reasonable time after its issue or the drawer will be discharged from liability 
thereon to the extent of the loss caused by the delay.” 


55 
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of payment on his part.’’s And it is said to follow from this, according to 
common-law decisions relating to tender, that the only loss to a dilatory 
holder would be interest, costs and possibly attorney’s fees. Loss due to 
bank failure would be for the maker or acceptor to bear; in fact he would 
be charged with interest and costs unless he could pay the face amount 
of the obligation into court when suit is brought.’ 

The solution proposed in the latest draft of the Commercial Code is 
something less than helpful. Two provisions are offered: Alternative A 
says that “a note or acceptance which states that it is payable at a bank 
is the equivalent of a bill drawn on the bank payable when it falls due out 
of any funds of the maker or acceptor in current account or otherwise 
available for such payment”;* Alternative B provides the converse: “[A] 
note or acceptance which states that it is payable at a bank is not of it- 
self an order or authorization to the bank to pay it.” Each state is gra- 
ciously invited to take its choice. Moreover, there is no attempt, appar- 
ently, in the counterpart of NIL Section 70, or elsewhere in the Code, to 
follow through on either one pattern or the other. The draftsman, it would 
seem, has simply thrown up his hands, figuratively speaking. 

Of course, there may be extenuating circumstances. Four states, Illi- 
nois, Kansas, Nebraska and South Dakota, refused to adopt NIL Section 
87; three states, Georgia, Minnesota and West Virginia adopted it in 
reverse; only one, North Dakota, has repealed it; Idaho has made it 
optional with the bank; and two, Missouri and New Jersey, limit the 
authority to the day of maturity only.* Counting noses, however, it is still 
true that forty states have found the Section in its present form, or with 
minor changes, to be a livable provision. Since a clear majority favors the 
present section, it would seem that it, or the modified Alternative A, 
should accordingly be recommended for uniform adoption. 

But the draftsman further points out that, as might be expected, a dif- 
ference in “commercial and banking practice” exists in different parts of 
the country. In eastern states, where NIL Section 87 is in effect, banks 

5 NIL § 70, Effect of Want of Demand on Principal Debtor. ‘Presentment for payment is 
not necessary in order to charge the person primarily liable on the instrument; but if the 


instrument is, by its terms, payable at a special place, and he is able and willing to pay it 
there at maturity, such ability and willingness are equivalent to a tender of payment upon his 


oe But except as herein otherwise provided, presentment for payment is necessary in order 
to charge the drawer and indorsers.” 


6 See Binghampton Pharmacy v. First Nat’] Bank, 131 Tenn. 711, 176 S.W. 1038 (1915)" 
7 Hills v. Place, 48 N.Y. 520 (1872). 

® UCC § 3-122, Instruments Payable at Bank. 

* For statutory citations see Brannan’s Neg. Inst. Law 43 (Beutel’s sth ed., 1932). 
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customarily pay notes and acceptances domiciled with them without ask- 
ing for further instructions. In western and southern states, on the other 
hand, “the bank’s only function is to notify the maker or acceptor that 
the instrument has been presented and to ask for his instructions.” More- 
over, “both practices are well established” and we are warned that a 
change “might lead to undesirable consequences for holders, banks or 
depositors.” Finally we are told there is “‘no great need for uniformity” 
anyway, since “the instruments involved are chiefly promissory notes, 
which infrequently cross state lines.’”° All in all this looks like sectional- 
ism, rather too neatly stated. Surely the dictum that east is east and west 
is west, if ever true, does not apply in commercial matters. 

Of course if the draftsman were right that there is no need for uni- 
formity, there would be no need for either version of NIL Section 87. It 
would be better to omit all reference to the problem in the Code. But one 
suspects the writer of the comment of merely trying to put a good face 
on what at first blush, at least, is an unsatisfactory proposal. The fact is 
that notes in large numbers cross state lines—if that is the test—as do 
bills of exchange, and that most of the latter, like the former, are today 
customarily payable at a bank.” Such being the case, it becomes very im- 
portant to holders to know what is required by way of presentment and 
what are the consequences of a failure to meet the statutory requirement. 
Clearly this is a proper subject for uniform legislation. 

As for the threat of “undesirable consequences” to follow any change in 
practice, the writer is not particularly impressed. In the first place, what 
exactly are the undesirable consequences? Secondly, perhaps a change in 
practice would be a good thing, if in fact a change is necessary. Actually 
when one dissects the Texas farmer or banker—I am told—he is found to 
function in much the same way as does the New York banker or farmer. 
In what follows, therefore, it is proposed first to examine how the legal 
rules concerning instruments payable at a bank have grown up, assessing 
as far as possible their effect upon practice, and second to suggest in terms 
of consequences what rules should be adopted in the Code. It may be 
that when the situation is seen as a whole, much of the apparent conflict 
will disappear. 


* UCC § 3-122, Comment, at 319. 


* Millions of dollars of short term notes, most of which cross state lines many times, are 
in circulation. The rates for such paper are quoted daily in the financial section of the N.Y. 
Times. A considerable volume of customer’s paper also still finds its way from the country 
banker to his city correspondent. All of this paper and more is today made payable as a 
matter of course at some banker’s place of business. 
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THe EARLY ENVIRONMENT 


The customary method of settling money obligations in England even 
as late as 1700 was at best a cumbersome one. It was still generally neces- 
sary, as appears from Ward v. Evans,” for debtor and creditor, or their 
servants, to repair to a goldsmith-banker, where the debtor would arrange 
for credit and the banker would pay out coin or bank notes to the creditor. 
It was a time-consuming operation, but safer than the earlier practice of 
paying from cash kept in a strong box. Obviously the bank check, which 
was introduced at about this time, was a necessary invention.*? Debtors 
might thereby make “conditional payment’ of their obligations at any 
time and place with safety, and creditors could suit their own convenience 
within the bounds of “due diligence” in demanding their money from the 
drawee bank. The invention though extremely useful was probably not 
patentable, for it was merely the adaptation of an old device, the bill of 
exchange, to a new use." 

It would not be accurate to say that the law relating to bills of exchange 
was applied to checks without modification. Perhaps this was so during 
the eighteenth century, as there are singularly few reported cases concern- 
ing checks in that period. But by 1800 competing concepts were being 
urged. Indeed, the notion that a check is merely an informal authority 
to pay—not a negotiable instrument—persisted in some quarters until 
recently."s The principal question, though, concerned the drawer’s con- 
tract. Two main differences were found. It was incumbent upon the holder 
to present his check with greater diligence, which meant by the next day 
after it was received, a much stricter rule than applied to bills.** But the 
drawer was never to be completely discharged, as in the case of a bill, by 
the holder’s mere failure to make diligent presentment. Discharge for late 
presentment occurred only when the drawer suffered loss by the delay. 

Some of the reasoning behind this development was brought out by 


% 2 Raymond 928 (1702). 


*3 One of the earliest cases dealing with checks is Grant v. Vaughan, 3 Bur. 1516 (1764), 
where Lord Mansfield refers to the instrument in suit as a ‘‘cash-note” upon a banker. 


4 Consult, if curious, 1 Walker, Patents 226 et seq. (Deller’s ed., 1937). 


*S It was still being argued in England as late as 1860 when in Keene v. Beard, 8 Com. 
B. R. (N.S.) 372, the court held that an indorser of a check assumed the same obligation as 
the indorser of a bill. 


6 The ‘‘law” regarded checks and goldsmiths’ notes very clearly as the same thing. In 
Manwaring v. Harrison, 1 Strange 508 (1721), the question of the time for presentment was 
left to the jury and they ‘‘declared it as their opinion, that a person who did not demand a 
goldsmith’s note in two days, took the credit on himself.” Note furthet East-India Co. v. 
Chitty, 2 Strange 1175 (1742). 
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Mr. Justice Story in the case of In the matter of Brown." There he quoted 
Chancellor Kent with full approval to this effect: “The drawer of a check 
is not a surety, but the principal, as much as the maker of a promissory 
note. The check is the acknowledgment of a certain sum due. It is an 
absolute appropriation of so much money in the hands of his banker to 
the holder of the check, and there it ought to remain until called for, and 
unless the drawer actually suffers by the delay, as by the intermediate 
failure of his banker, he has no reason to complain of delay not unreason- 
ably protracted.’’ This was said in order to contrast the situation of an in- 
dorser or, equally, of a drawer of an accepted bill, who, as a surety, has 
“a right to require diligence on the part of the holder, to relieve him from 
responsibility.”** In the case of the drawer of a check, on the other hand, 
as Story points out, “if, by reason of the want of due presentment or want 
of due notice of dishonor, he is to be totally exonerated, he pockets both 
the original consideration and his funds in the hands of the bank or 
banker.’”** 

This reasoning is obviously vulnerable today, since the mere drawing 
of a check is not regarded as an appropriation or assignment of funds with 
the banker.”* Nor in the case of the bill of exchange is any distinction made 
between drawers and indorsers with respect to the necessity for present- 
ment and notice of dishonor.” Whether accepted or not, failure to meet the 
stated requirements apparently results in complete discharge.” Why then 
should the drawer of a check not be discharged completely by a delay in 
presentment as is the drawer of a bill of exchange? Or, since he is a prin- 
cipal debtor, why should he be discharged at all? The answer probably 
lies in another place, the notion that a check is ordinarily not given in 
absolute payment, but as conditional payment only. That is to say, the 
check is regarded as being in some sense merely a security for the debt or 
underlying obligation of the drawer, and as such, on familiar principles, 
must be demanded promptly. 

The view that checks and other paper given by a debtor to his creditor 
are but conditional payment is deeply rooted. Indeed, Lord Holt was 
quite certain, as usual, that even bank notes were not payment, except 

7 2 Story 502, 4 Fed. Cas. 342 (C.C. Mass., 1843). 

* Thid., at 513. 2° NIL §§ 127, 18. 

"9 Ibid., at 517. * NIL § 70, quoted note 5 supra. 

™ See Bridges v. Berry, 3 Taunt. 130 (C.P., 1810). There is doubt though, whether the 
drawer of an unaccepted bill should be completely discharged for nonpayment. Actually his 
situation is much the same as that of a drawer of a check. See Chalmers, Bills of Exchange 


370 (10th ed., 1932), also Kessler, Ferguson, and Levi, Some Aspects of Payment by Negotiable 
Instruments, 45 Yale L. J. 1073 (1936). 
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provisionally: “I am of opinion, and always was (notwithstanding the 
noise and cry, that it is the use of Lombard-street, as if the contrary 
opinion would blow up Lombard-street) that the acceptance of such a note 
is not actual payment.’ Of course bank notes have long since become 
money, and hence payment, but the books are full of cases until well into 
the nineteenth century stating the degree of diligence which creditors 
must employ in presenting such paper, under penalty of having “made it 
their own” in case of loss due to failure of the bank of issue. 

The law concerning presentment of bank checks, developed with equal 
strictness, and for the same reasons.** The holder having been given the 
means to obtain payment in money, would be guilty of “laches” if he did 
not proceed with diligence. It was even the rule as late as 1842 in England 
that the holder might not take the additional time required, even though 
only one day, for presentment through a collecting banker.** While this 
has long since been relaxed to permit use of usual banking machinery,” 
probably no rule is better settled today than that where drawer, drawee 
and payee are in the same place, presentment (or deposit for collection) 
must be made on the next business day following receipt of the item, or 
the drawer will be discharged—and his underlying obligation will be paid 
—to the extent of the loss suffered by the delay.”’ In other words the con- 
tract of the drawer of a check, as spelled out in Section 186 of the NIL, 
is little more than a codification of the rules regarding conditional pay- 
ment. 

THE FORMATIVE YEARS 


During the early 1800’s notes and acceptances payable at a bank came 
before the English courts in a series of hard fought cases. The question 
presented was initially one of pleading: Was it necessary for a holder as 
part of his case to prove a presentment at the bank named? Of course it 
was clear, as it is today, that in order to charge secondary parties, i.e. 


*3 Ward v. Evans, 2 Raymond 928, 930 (1702). 


*4 It was decided in Beeching v. Gower, 1 Holt (N.P.) 313 (1816) that the holder of a bank 
note had acted with sufficient diligence in mailing it for payment on the second day, to either 
of the two stated places of payment, though one was more distant than the other. It was ruled 
in the same case that, by failing to mail a check by that time, the plaintiffs had been “‘guilty 
of laches” and “‘must suffer for their negligence.” Ibid., at 316. 


*5 Alexander v. Burchfield, 7 Man. & Gr. 1061 (C.P., 1842). 


*% See Heywood v. Pickering, [1874] 9 Q. B. 429; Joerns Bros. Mfg. Co. v. Burns, 173 Minn. 
389, 217 N.W. 506 (1928), discussed in Turner, Bank Collections—The Direct Routing Prac- 
tice, 39 Yale L. J. 468 (1930). 


#1 McFadden Bros. Agency v. Keesee, 179 Ark. 510, 16 S.W. 2d 994 (1929); Republic 
Metalware Co. v. Smith, 218 Ill. App. 130 (1920), noted in 4 Ill. L.Q. 142 (1022). 
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drawers and indorsers, such a presentment was necessary.” The issue be- 
ing litigated, however, was whether an acceptor or maker could avail him- 
self of the same defence. The next question, whether in case of loss the 
holder’s delay in making presentment at the named bank should work a 
complete or partial discharge, or none at all, was left largely in the realm 
of dictum, as was the question of whether making an instrument so pay- 
able constituted an authority to the banker to pay. 

The case of Sanderson v. Bowes*® was one of the first important authori- 
ties. Suit was brought by the holder upon a bearer bank note for £1 1s. 
which had been issued by defendant bankers payable upon demand at 
their banking house at Workington. Defendants demurred upon the 
ground that there had been no demand at the place of payment stated in 
the note. It was argued, however, that upon a contract of this nature it 
was not necessary to allege a special request, either as to time or place, 
since the action itself was a sufficient demand as against the maker. But 
Lord Ellenborough was of a different opinion, and sustained the demurrer: 
“(Here the duty is to be performed, and the money is made payable, at a 
specific place, viz. the defendant’s banking-house, at Workington. Under 
such circumstances a demand there by the holder is a condition precedent, 
in order to give himself a title to receive the money.’’** Moreover, “‘it 
would be very inconvenient that the makers of notes of this description 
should be liable to answer them everywhere, when it is notorious that they 
have made provisions for them at a particular place, where only they 
engage to pay them.’’»* 

The result is still good law in England. In fact it has been generalized 
to apply not only to bankers’ paper payable at their own places of busi- 
ness, but to any instrument where the maker, in the body of his note, 
has made it payable at a particular place. In such case, ‘“‘it must be pre- 
sented for payment at that place in order to render the maker liable.”’” 
Indeed, the reasoning back of Sanderson v. Bowes is still persuasive in this 
country, in spite of NIL Section 70, at least when confined to similar facts. 
That is to say, there is respectable authority to the effect that a demand 
for payment must be made at a banker’s place of business before recovery 
may be had against him upon a certificate of deposit.** And while this is 

* Ambrose v. Hopwood, 2 Taunt. 60 (1809). Compare NIL § 73. 

* 14 East soo (C.P., 1811). * Thid., at 508. 

3° Thid., at 507. 3 Bills of Exchange Act § 87. 

33 Elliott v. Capital City State Bank, 128 Iowa 275, 103 N.W. 777 (1905); cf. Gould v. 


Bank of Independence, 264 Ky. 511, 94 S.W. (2d) 991 (1936). The new Code, § 3-123, adopts 
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usually put upon the ground that otherwise the banker might uncon- 
scionably plead the statute of limitations against a slow but innocent 
depositor, it may well proceed as much upon the reason of convenience, 
both to banker and to courts, advanced by Lord Ellenborough. Why 
should not a holder at least bestir himself sufficiently to demand payment 
at the place provided before taking his case to court? 

The problem became more complicated when in Callaghan v. A ylett* 
it was further decided by the Court of Common Pleas that the holder of a 
time bill, which had been accepted by the defendants payable at Messrs. 
Ramsbottoms, bankers, London, might not recover without proof that 
the bill had been presented at the place where by the acceptance it was 
made payable. The court said: ““[D]Joubtless there may be a qualified ac- 
ceptance of a bill, which the holder is not bound to receive, but if he ac- 
quiesces in it, he must conform to the terms of it.”*’ This placed Lord 
Ellenborough “in an anxious situation,” as he said in Fenton v0. Goundry,* 
a case on similar facts in the same year before the Kings Bench. Neverthe- 
less this time Lord Ellenborough decided that no presentment was neces- 
sary: “I have always understood that an acceptance, though stated to be 
payable at a certain house of trade, binds the party to pay the bill gen- 
erally and universally; and that there is no occasion to make a demand at 
the particular place in order to found the right of action on the bill, but 
that the action itself is a demand upon the party sued.”37 

A distinction between the two cases might have been made, perhaps, 
upon the ground that in one the paper was payable at a bankers, in the 
other, at a house of trade.** But no such distinction was taken. The con- 
troversy finally reached the House of Lords in Rowe v. Young, which 
was an action by holder against acceptor upon a bill addressed to the 
drawee at Torpoint and accepted payable at Sir John Perring & Co., 
bankers, London. Again no presentment was alleged or proved. Lord 
Eldon decided to ask the opinion of the twelve judges of the Kings Bench 
before giving his opinion and they decided, eight-to-four, that no present- 
ment was necessary to charge the acceptor but, seven-to-five, that the 
acceptance was qualified. Lord Eldon agreed with the minority on the first 
question. And, though he was undoubtedly moved by the inconvenience 
to an acceptor who had made provision for payment at one place being 


4 3 Taunt. 397 (C.P., 1812). 36 13 East 459 (K.B., 1811). 

38 Tbid., at 399. 37 Thid., at 469. 

3* The bill in the Fenton case was accepted payable at ‘‘C. Sikes, Snaith, and Co.” who, 
for all that appeared, may have been tavern keepers, as Bayley, J., pointed out at 472. 

39 2 Brod. & Bing. 165 (C.P., 1820). 
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required to pay at another,’ he purported to decide purely as a matter of 
“law.” Such an acceptance is “‘a contract to pay at Sir John Perrings and 
Co.,” as written, and not generally.* 

It was further Lord Eldon’s opinion that his decision would not be “‘of 
the least consequence to the commercial world,”’ since it would be easy to 
adopt words to show a contrary meaning, if that was what the parties in- 
tended. But the commercial world must have thought otherwise, for next 
year it was provided by statute that an acceptance payable at a bankers 
is a “general acceptance,” unless stated to be payable there and not else- 
where.” The effect of this was twofold. First, and most obviously, pre- 
sentment would not be necessary at the stated place of payment in order 
to recover of the acceptor. Such clearly is the English and American law 
today.** Secondly, there could no longer be any argument that such an 
acceptance was qualified, and thus have the effect of discharging second- 
ary parties. This too is law today.** But it will be noted that nothing in 
the statute or in the prior case law necessarily reached the question 
whether a holder might not owe some obligation to make presentment at 
the place specified, or be found guilty of laches. 

The point, however, had not gone unnoticed. In his advisory opinion 
in Rowe v. Young, it was stated very clearly by Judge Best, as common 
ground, that an acceptance payable at a bankers “‘is treated by all bankers 
as a draft on them or order to pay the bill so accepted.” Moreover, while 
he saw no distinction between making a note payable at a bankers and 
accepting a bill so payable, since in both cases the words formed a part of 
the original contract, he did not regard a failure to present as working a 
complete discharge of the maker or acceptor. At most it was a matter of 
defense : [T]he acceptor, if he would avail himself of the non-presentment 
of the bill, must show by his plea, that he was ready at the time and place 
of payment to take it up, but that the holder did not attend; and must 


The critical situation was posed of a person who may have accepted a bill ‘‘payable at 
Calcutta,” and made provision for it there, but who might be arrested for nonpayment in 
England. 


* 2 Brod. & Bing. 165, 177 (C.P., 1820). 


#1 & 2 Geo. IV, c. 78, § 1, enacts that “‘if any person shall accept a bill of exchange payable 
at the house of a banker or other place, without further expression in his acceptance, such ac- 
ceptance shall be deemed . . . a general acceptance of such bill; but if the acceptor shall in his 
acceptance express that he accepts the bill payable at a banker’s house or other place only, 
and not otherwise or elsewhere, such acceptance shall be deemed . . . a qualified acceptance 
of such bill.” See Halstead v. Skelton, 5 Adol. & El. 86, 114 Eng. R. 1180 (Q.B., 1843). It was 
thus for the person from Calcutta to protect himself, not the converse. 


* BEA § 52; NIL § 70. 4 2 Brod. & Bing. 165 (C.P., 1820). 
“BEA § 44; NIL § 142. #Thid., at 186-87. 
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bring the amount of the bill into court.” And, in event the banker should 
fail, the holder further would “subject himself to the same consequences 
as one who keeps any other draft or a banker’s check, beyond the day 
after that on which it was delivered to him. ...’’*” That is to say, the 
maker or acceptor would be discharged at least to the extent of the loss 
due to the holder’s delay. 

The idea was not new that by making an instrument payable at a bank 
the maker in effect writes a check upon his banker to pay the holder of 
the note or acceptance. In the early case of Bishop v. Chitty,” the acceptor 
had written, ‘ Messieurs Caswall and Mount, pay this bill when due for 
Thomas Chitty.” The bill fell due on January 2, 1741. The bankers paid 
until the roth; payment was not demanded until the 21st. The loss was 
held to be on plaintiff, since the acceptance was “‘in the nature of a draft” 
which is deemed “actual payment, when a reasonable time to receive it 
in is elapsed.’’4® Of course it is easy to see a difference between the writing 
in Bishop v. Chitty and the usual “payable at’’ clause. But granted the 
proposition that the clause is to be taken as an order upon the named 
banker, the difference is not one of substance. All that is needed more is a 
small amount of imagination to see that one instrument has been written 
on the other. 

The question was squarely raised in Turner v. Hayden,®° a case decided 
subsequent to the special legislation above discussed. It was again urged 
that a bill accepted payable at a bankers is like a check and the acceptor is 
discharged “‘if a prejudice arises from the laches of the holder.’’ But since 
the statute had said the acceptance was general, from which it followed 
that a presentment at the place of payment was not required to charge 
the acceptor, the court could not see how the holder would be guilty of 
laches if he failed to so present. In fact Lord Ellenborough had said as 
much in Sebag v. Abitbol,* though in that case it was further found, on 

47 Richardson, J., stated the consequences of nonpresentment at the place of payment this 
way: “{T]he debtor shall stand excused of damages and costs, if he is ready to pay the money 
at that place, according to his contract; but, that the debt is not lost to the creditor by an 


omission on his part to demand it there, except, perhaps, in cases where it can be shown that 
such omission has occasioned damage to the debtor.” Ibid., at 191. 


# 2 Strange 1194 (K.B., 1743). 4B. &C. 1 (K.B., 1825). 

# Ibid. s  & 2 Geo. IV, c. 78, § x (1821). 

8 4 M. &S. 462 (K.B., 1816). Of course, if the maker of a note should give the payee, either 
as collateral security or as conditional payment, a third party note or acceptance, there would 
equally be no duty to present such paper for payment in order to “charge” the maker. But it 


is surely clear that a failure so to do might well be deemed negligence on the creditor’s part, 
and discharge the maker to the extent of his loss. 
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the assumption that the rule as to checks applied, that the acceptor- 
drawer had suffered no loss due to the holder’s delay. 

Thus, whatever Parliament may have intended, if anything, upon the 
express point, the holder was to be absolved from any obligation to seek 
payment of the banker named by the acceptor. By parity of reasoning 
the opposite result would seem to follow in the case of a note made pay- 
able at a bank. Since the payment clause is deemed an order on the banker, 
although the point is not codified, and since presentment is necessary 
under English law to charge the maker of such a note, as above discussed, 
a failure to present at maturity or within some reasonable time should 
put any resulting loss on the holder.* It is fair comment, however, to say 
that no plausible reason exists for any such difference in outcome. The 
results to follow from making an acceptance payable at a bank should 
not differ from those where a note has been made so payable. 


EarRLy LIFE IN AMERICA 


The early cases in this country went directly to the issue of damages. 
In one of the first, Wolcott ». Van Santvoord,54 which was a suit on a bill 
accepted payable at the Bank of Utica, the acceptor demurred on the 
ground that there was no averment that the bill had been presented at the 
bank on the day it became payable. According to Chief Justice Spencer, 
the inquiry therefore was whether presentment was necessary, or whether 
it was for the defendant “‘to plead, in bar of the damages, that he was 
ready at the time and place, when and where the bill became due, to pay 
it, and that he has ever since been ready, and now brings the money into 
court to be paid to the plaintiff?’’s It was decided to follow the decision 
of the Kings Bench in Fenton v. Goundry,® particularly since it had been 
observed in that case by Bayley, J., that the acceptor might have pleaded 
that he had the money at the day and place appointed, not “in bar of 
the action, but in bar only of damages. . . .”’5” 

By the time of Wallace v. McComnell,* the current of authority had 

83 The Canadian Act adopted a middle position, first explicitly requiring presentment at 
the bank named in the note, and then going on to say that a failure to present at maturity 
will not discharge the maker, "(eyut if any suit or action is instituted thereon against him before 
presentation, the costs thereof shall be in the discretion of the court.” Rev. Stat. Can. (1927) 
c. 16, § 183. See Maclaren, Bills, Notes and Cheques 492 (6th ed., 1940), where the author 


says after reviewing a number of decisions: ‘ {T]he question is one which calls for clarifying 
legislation. . . .” In at least one case, however, it was squarely held that the risk of bank 


failure was upon a holder who had delayed for nearly two months in making presentment. 
Banque Canadienne Nationale v. Halle, 67 Que. S.C. 554 (1929). 


17 Johns. (N.Y.) 248 (1819). 
55 Tbid., at 248. 51 Ibid., at 473. 
S13 East 459 (K.B., 1811). 8 13 Pet. (U.S.) 136 (1839). 
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clearly taken the direction that no demand is necessary as a condition 
precedent to recovery against either maker or acceptor upon an instru- 
ment payable at a bank. The possibility that a holder “might hazard the 
entire loss of his whole debt”’ by a failure to demand payment “at the time 
and place” specified, if that was ever the alternative, was not to be enter- 
tained.** But the court went on to point out that the designation of a place 
of payment was for the “mutual accommodation” of the parties, and that 
if a maker on presenting himself at the place of payment should not find 
the holder present he might “deposit his money to meet the note when 
presented, and should he be afterward prosecuted, he would be exonerated 
from all costs and damages, upon proving such tender and deposit.’ 
What the court meant by the word “damages” it did not say, but if it 
included loss due to failure of the bank of deposit, the result would be 
substantially the same as that reached in Bishop v. Chitty. True the rea- 
soning would be different; in the one case the holder must present at the 
place of payment as if he held a check upon the banker; in the other, 
where tender has been made by depositing money at an agreed place, the 
holder must take the risk of any “damage” ensuing from his subsequent 
delay in making presentment. Certainly it is hard to see how a line can 
fairly be drawn exonerating the maker, on the one hand, from damages in 
the way of interest and costs, but, on the other, holding him liable to the 


still greater damage caused by failure of the bank of deposit. Neither 
would have occurred but for the holder’s failure to ask for his money 
promptly at the place and time agreed. 

According to the Commissioner’s Notes™ the Wallace case was one of 
the authorities chiefly relied upon when NIL Section 70 was drafted. That 
section, as n6ted above, provides simply that no presentment is neces- 
sary to “charge” a maker or acceptor, but if the instrument is “payable 


5° Tbid., at 151. It is not clear that anyone ever urged such a proposition, the whole con- 
troversy having grown up over the banker’s demand in Bowes v. Sanderson, discussed supra, 
that he not be put to suit when he stood ready at his banking house to pay as agreed. When 
counsel in Rhodes v. Gent, 5 B. & Ald. 244 (K.B., 1821), tried to press the doctrine of Rowe v. 
Young to the point of saying that an acceptor of a time bill would be discharged (as though he 
were the drawer of a bill), unless payment were demanded at the stated place of payment on 
the due date, the court was quick to deny the proposition. In fact Best, J., was surprised that 
the issue had been raised. His point was simply that if a bill is accepted payable at a bankers: 
‘Tt is like the case of a check, which, if it be held till after the banker fails, will be considered 
as payment, in case the person giving it had money in the banker’s hands at the time.” Ibid., 
at 246-47. 

6° Wallace v. McConnell, 13 Pet. (U.S.) 136, 150 (1839). 

 Beute!, Uniform Statutes Affecting Negotiable Paper 23. 


* Quoted in full, note 5 supra. 
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at a special place,” the maker’s ability and willingness to pay it there 
‘*are equivalent to a tender of payment on his part.” To what extent this 
was intended to exonerate the maker in case of damage by bank failure is 
thus not stated explicitly. It may be significant, however, that the Com- 
missioners also cited Lasier v. Horan, with apparent approval in support 
of the section. That was a case where the maker, as suggested in Wallace 
v. McConnell, deposited the amount of his note at maturity with the bank 
where it was stated to be payable. Some nine months later, and before 
the note had been presented, the bank failed. The court’s holding that 
the maker was discharged indicates, at least, that NIL Section 70 should 
be generously construed. 

But the opposite view had strong support. One of the first cases was 
Wood & Co.v. Merchants’ Savings, Loan & Trust Co.** Here the note, which 
was made payable “at the banking house of J. G. Conrad, Chicago,” had 
actually been presented to Conrad when due and marked “‘good”’ by the 
teller, but no money was paid out, notwithstanding the maker had on 
deposit funds sufficient for the purpose. On the next day Conrad failed. 
It was urged that, since the holder had thus been given “‘the right and 
opportunity” of receiving money, according to banking custom, the loss 
should fall on the holder. But Justice Breese for the court said that “the 
custom sought to be established among bankers has nothing, in our judg- 
ment, to do with the question.” In the first place “the holders of this 
note were under no obligation to present this note at Conrad’s counter,” 
and the circumstance that they had done so made no difference, because 
“the fact that the note was made payable at Conrad’s bank, did not 
authorize that bank to pay the note without being so ordered by the 
maker, verbally, or by check or draft or other writing.” Custom or no 
custom, the loss must fall on the maker, though he might not be saddled 
with costs if he paid his money into court. 

Whatever else may be said of this case it no doubt accounts for at least 
some of the “western” practice mentioned above. It would be a hardy 
banker, indeed, who, after this decision, would entertain any idea of pay- 
ing a customer’s notes or acceptances without first getting special author- 
ity. Justice Breese evidently was not familiar with the view in other parts 
of the country, as in England, that by making an instrument payable at a 
bank it is intended thereby to give the banker an authority to pay, quite 

* 55 Iowa 75, 7 N.W. 457 (1880). 

84 41 Ill. 267 (1866). 

$s Thid., at 269.  Thid., at 270-71. 
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as much as if a separate check or verbal order had been given.” But it too 
may very well have been irrelevant in his judgment as was the practice 
on LaSalle Street.“* Nonetheless, the decision was an influential one in 
shaping the law of neighboring states, and hence of establishing so-called 
“‘western’’ practice. It does not follow, though, either that the practice is 
sound, or that it cannot be changed. 


Lire UNDER THE STATUTE 


The idea that an instrument payable at a bank is equivalent to a check 
on the banker has received rough treatment under the NIL.® For the 
most part it has simply been ignored. But in Binghampion Pharmacy 0. 
First Nat'l Bank,’° the position under the statute was well stated. Counsel 
pointed out that the note in suit had been made payable at the Chickasaw 
Bank & Trust Co.; that by NIL Section 87 it was therefore an “order” 
on the bank to pay; that the defendant drawer had sufficient funds on 
deposit at maturity to make payment and continued to have until the 
bank failed nine days later; and concluded, therefore, that under NIL 
Section 186 his client was discharged to the extent of the loss by reason 
of plaintiff’s delay. But the court said no. In the first place “‘ presentment 
for payment is not necessary to charge the maker of a note.” From 


‘7 The court in Lazier v. Horan, 55 Iowa 75, 80, 7 N.W. 457, 459 (1880), quoted, with 
approval, from Byles on Bills: “If the customer of a banker accept a bill and make it payable 
at his bankers’, that is of itself a sufficient authority to the banker to apply the customer’s 
funds in paying the bill.” And, in Grissom v. Commercial Nat’! Bank, 87 Tenn. 350, 10 S.W. 
774 (1889), a leading case, which denied the defendant bank any authority to pay plaintiff's 
note without getting special instructions, there was substantial testimony, though not in 
agreement on details, that Tennessee banks did pay many notes domiciled with them without 
seeking further authority. 


** The practice to “mark” notes as good appears to have been regarded much the same as a 
certification in the case of checks. Compare Willets v. The Phoenix Bank, 2 Duer (N.Y.) 121 
(1853), where the court on similar facts held the bank liable as an acceptor. And, the holder 
having thus chosen to take the bank’s obligation in lieu of cash, the drawer was later to be held 
discharged. First Nat’l Bank v. Leach, 52 N.Y. 350 (1873). But Mr. Justice Breese was not 
inclined to go so far. Consult generally, Steffen and Starr, A Blue Print for the Certified Check, 
13 N. C. L. Rev. 450 (1935). 


% So careful a commentator as Lile says bluntly that, in the case of a time note or bill of 
exchange, the “‘payable at” clause resembles more nearly a bill than a check: “‘An order on a 
bank not payable upon demand cannot be a check.” Bigelow, Bills, Notes and Checks 258 
(3rd ed., 1928). But he thought it was really neither a bill or a check, and any attempt to intro- 
duce a hybrid instrument, with “no common law ancestry,” should be resisted. What Lile 
would say if the maker of a time note were to give the holder two instruments, one, an ordinary 
time note, and two, a check post dated to the maturity date of the note, is of course not known. 
But both instruments would have irreproachable common-law ancestry, and unless the check 


were presented with dilligence it would seem the drawer-maker would be discharged to the 
extent of the loss. 


7 131 Tenn. 711, 176 S.W. 1038 (1915). ™ Tbhid., at 717 and 1040. 
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which it followed, even as Lord Ellenborough had said in Sebag v. Abitbol,” 
“such an omission is not laches, and affords the maker no ground of com- 
plaint.” 

The next important casualty occurred in South Carolina. Although 
in the Zorn case’ the court had previously exonerated the maker, it was 
held in Federal Intermediate Credit Bank v. Epstin™ that under the NIL 
an opposite result was required. Here the note had been made payable 
“at the Bank of Beaufort,” to which it was also payable. And here, as in 
the Binghampion case, the payee bank had rediscounted the paper before 
maturity. It was further shown that defendant’s account upon the due 
date was sufficient to pay the note, in fact defendant had given his check 
to the bank in settlement. The Bank of Beaufort failed some twenty-seven 
days after the note matured, but plaintiff “did not wake up””* until two 
days later, when it demanded its money. The court listened respectfully, 
so far as appears, to the argument on NIL Sections 87 and 186, but de- 
cided that NIL Section 70 should control,” thus putting South Carolina 
in harmony with other states, as the law was declared in the Binghampton 
Pharmacy case. 

There is nothing to indicate that the majority judges were particularly 
happy with the result of their decision in the Epstin case.” Judge Cothran, 
dissenting, was clearly not happy but his main argument came down to the 
simple proposition that plaintiffs had delayed unreasonably in asking for 
their money, especially since the payment clause was in effect a check 
upon the bank: “[T]Jhere can be no doubt that, if the transferee bank had 
notified the makers that they held the note, the note would have been 
paid; if it had been presented at the bank, it would have been paid. In all 
fairness, who should be the loser under this double neglect?’’” As his 
second point Judge Cothran suggested that the effect of depositing money 


74M. &S. 462 (K.B. 1816). 

73 Bank of Charleston v. Zorn, 14 S.C. 444 (1880). 

™4 151 S.C. 67, 148 S.E. 713 (1929). 

5 Ibid., at 80, 717. 

% Perhaps it should be pointed out that NIL § 70 is a general provision stating the rule 
applicable whenever an instrument is ‘“‘payable at a special place,” while NIL § 87 is limited to 
the particular case where the instrument is ‘‘payable at a bank.” From this it would follow 


that the court should so construe the statute as to give full and appropriate meaning to each 
section. 
7 The result was approved in 16 Va. L. Rev. 183 (1929), and disapproved in 18 Calif. L- 


~~ 56 (1929), 29 Col. L. Rev. 1023 (1929), 8 N.C.L. Rev. 184 (1930), and 39 Yale L. J. 277 
1929). 


% 151 S.C. 67, 81, 148 S.E. 713, 717 (1929). 
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with a bank to meet a note is closely analogous to giving the holder a 
“collateral security” for its payment. In such case it is well established 
that a holder “whose negligence has led to a dissipation of the collateral 
should suffer the loss occasioned thereby.”’® Arguments aplenty, but the 
decision went the other way. 

In the case of Adams v. Hackensack Improvement Commission,®° a new 
tack was taken to put the loss of bank failure upon the maker. The instru- 
ments in question were bonds and interest coupons to be paid “at the 
Bank of Bergen County” at Hackensack, N.J. Again, as in the Epstin 
and Binghampton cases, the maker had no way of knowing who the 
holders were, but it had duly deposited the necessary funds with the bank 
for payment prior to maturity. Some eleven days later the bank failed. 
After a review of the cases in the Rowe v. Young controversy, from which 
the court concluded that no presentment is necessary as a condition 
precedent to recovery from a maker, it announced that the only question 
before it was simply one of agency: “As the custodian of the money where- 
with to pay, whose agent is the banker?’”’** This was a fatal question, be- 
cause one would have to agree that “the naming of a bank in a promis- 
sory note as the place of payment, does not make the banking association 
an agent for the collection of the note or the receipt of the money.” Hence, 
there is no escape; the loss must be put on the maker. 

It might be observed that, were one to ask the same question in the case 
of a check, the answer surely would be that the bank was not the agent of 
the holder. Hence it would seem that on agency principles—if that were 
all that were involved—the drawer must assume the risk of bank failure. 
Of course, in no very real sense is the bank an agent of either drawer or 
holder; it simply is a depository with money available for the holder to 
demand in payment of the drawer’s obligation.** It ordinarily has been 
designated quite as much for the holder’s convenience as for that of the 
maker. The real question, therefore, is whether the holder should be put 
under some effective sanction to get his paper to the bank with ordinary 
business diligence. But it must be said that the “agency” argument has 
been effective. It served in Iowa to overrule Lasier v. Horan.** It has been 
at the bottom of a series of bond and coupon cases since the NIL, though 

79 Ibid., at 82 and 718. Se 44 N.J. Law 638 (1888). 

& Thid., at 646. The court generously credits the case of Williamsport Gas Co. v. Pinkerton, 


95 Pa. 62 (1880), which also was a suit upon interest coupons, with anticipating it in the use 
of the “agency” argument. 


% Cases may be cited ad infinitum to the point that the relation between bank and depositor 
is that of debtor and creditor. Foley v. Hill, 2 H.L.C. 28 (1848). 


*s Bank of Montreal v. Ingerson, 105 Iowa 349, 75 N.W. 351 (1898). 
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NIL Section 70 has also played its part—which have held that loss due to 
failure of the depository bank must fall upon the issuer, not the dilatory 
holder.*4 

The “agency” argument, of course, is one that can be worked both 
ways. In Morley v. University of Detroit,®5 the action was upon bonds and 
interest coupons issued by defendant under a trust indenture. The court 
conceded at once that under NIL Section 70 no presentment was necessary 
to charge the issuer. And that ordinarily the fact that the issuer had de- 
posited funds with the Fidelity Trust Company, where the instruments 
were made payable, would be immaterial. Should loss ensue it must be at 
the risk of the maker. It then went on to point out, however, that under 
the indenture before it the trustee was given considerable authority “to 
receive payments and distribute them among the bondholders.”’** This 
could be made out as an “agency.” Accordingly the shoe was on the other 
foot, and the plaintiff security holder must lose.*” 

So far so good; but the “agency” approach reaches a strange result in 
another situation. In Baldwins Bank of Penn Yan v. Smith the holder 
had been diligent and lodged his note at maturity with the bank at which 
it was payable. The maker also was diligent, as he telephoned to the bank 
at maturity with instructions to pay, but this would seem not to change 
the situation as the “payable at” clause was itself a sufficient order. In 
the opinion of Judge Miller, “the failure to secure payment was due to 
the neglect of the plaintiff’s agent, and the loss resulting therefrom should 
fall on the one responsible for the fault.’”*® This outcome is strange for 

*s Employers Mut. Ins. Co. v. Board of County Com’rs, 102 Colo. 177, 78 P. (2d) 380 (1937), 
noted with approval 37 Mich. L. Rev. 641 (1939); Sherlock v. Duck Creek, 338 Mo. 866, 
92 S.W. (2d) 675 (1936); Mershon v. Millerstown Borough, 128 Pa. Super. 248, 193 Atl. 328 
(1937); Mullen Beverage Corp. v. School Dist., 99 Mont. 388, 43 P. (2d) 902 (1935). In the 
latter case Morris, J., dissenting, said, at 906: “The question involved here is, in my opinion, 


one of negligence rather than of statutory construction, and the majority opinion rewards 
the slothful and negligent, and penalizes the diligent.” 


*5 263 Mich. 126, 248 N.W. 570 (1933). The decision was criticized by Aigler, Bills and 
Notes—Bonds Payable at Office of Trustee which Becomes Insolvent after Due Date but 
before Bonds Presented, 32 Mich. L. Rev. 232 (1933). It was afterward carried to the Su- 
preme Court, and, when certiorari was denied, 294 U.S. 718 (1935), was heard on the 
merits and affirmed, 269 Mich. 216, 256 N.W. 861 (1934). 


6 263 Mich. 126, 129, 248 N.W. 570, 571 (1933). 

*7 Adler v. Hot Springs, 209 Ark. 400, 190 S.W. ad 528 (1945); Adler v. Interstate Trust & 
Banking Co., 166 Miss. 215, 146 So. 107 (1933); Manchester v. Sullivan, 112 Conn. 223, 152 
Atl. 134 (1930). 

% 215 N.Y. 76, 109 N.E. 138 (1915), noted in 29 Harv. L. Rev. 204 (1915) and 14 Mich. L. 
Rev. 58 (1915). 

% a15 N.Y. 76, 109 N.E. 138 (1915); cf. Scott County Milling Co. v. Weems, 179 Ark. 935, 
19 S.W. ad 1027 (1929); Shaw v. Flick Mercantile Co., 26S.W. ad 1077 (Tex. Civ. App., 1939). 
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had the plaintiff done nothing whatever for weeks, he could under present 
law still recover of the maker the full amount of his obligation, less interest 
and costs. Thus in truth does the law penalize the diligent and reward the 
slothful. 

LOOKING TO THE FUTURE 


The day is past when one may profitably argue that some court or 
other in the foregoing journey may have taken a wrong turn, and that the 
law is really otherwise. The question now is, what should the legislature 
do? Enough has been said, however, to indicate that the present law is not 
exactly the perfect resultant of an infallible process. Actually the courts 
and legislatures have built with blocks which did not readily lend them- 
selves to nice adjustment.” Should they say that the “payable at” clause 
is just like a “check” or a “bili”? Is the money in bank in the nature of a 
“collateral security”? Has the maker by being able and willing to pay 
made a “tender”? Is the bank perhaps an “agent” of one party or the 
other? The finished structure made by selecting from only such materials, 
while livable, cannot well be good architecture. 

The concept that a “tender” is made by drawing an instrument payable 
at a bank—if the maker has funds on deposit at maturity—is particu- 
larly disturbing. It harks back to primitive times when maker and holder 
would actually go in person to the place of payment to settle their affairs. 
Perhaps it was a step in advance, because it substituted the bank for the 
maker, in case the parties did not attend. But it surely has been a great 
many years since any one has expected that the parties would meet in 
person at the bank.” Paper of this sort goes through regular banking 
channels and, in the usual case, is paid in due course. 

Actually, therefore, the maker has done much more than make a simple 
personal tender. He has given the payee an instrument by which he, or 
any subsequent holder, may readily avail himself of the money on de- 
posit. For the “mutual convenience” of the parties he has put the funds 
in the hands of a third person, a bank, not always of his selection. The 
situation is thus so far different from a direct personal tender that it 
would seem a different rule should apply. Whether to adopt the common- 
law rule of prompt presentment applicable to “checks,” without modifica- 
tion, however, is also a debatable matter. But if the alternative were 


% Consult Levi, An Introduction to Legal Reasoning, 15 Univ. Chi. L. Rev. sor (1948). 


* Even in 1880 the court in Lazier v. Horan, 55 Ia. 75, 80, 7 N.W. 457, 460, recognized 
this fact: “The parties to the note did not contemplate that the payee should make a journey 
from Indianapolis and meet the maker at Allen’s bank, and there receive his money from the 
hands of the maker and deliver him the note.” 
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that makers generally would leave their money on deposit for one day 
only—thus making a tender within NIL Section 7o—the check rule 
should be favored.” For the sense of the thing is surely that the maker 
should leave his money for at least a reasonable time, so that the holder 
may make collection. Indeed, he should be encouraged to leave his funds 
with the bank thereafter until called for, but the dilatory holder should 
pay for the service by assuming the risk. The mechanism must be so ad- 
justed that an optimum number of payments will go through with a mini- 
mum of unnecessary delay and risk. 

Turning then to the proposed Commercial Code, what do we find? In 
the first place NIL Section 70 is still in full vigor: “‘Where the maker or 
acceptor is able and ready to pay at every place of payment specified in the 
instrument when it is due, it is equivalent to tender.”®? The consequence 
of failure to present is now expressly stated to be that the maker “‘is dis- 
charged to the extent of all subsequent liability for interest, costs and 
attorney's fees.”** While the maker or acceptor is thus given his attorney’s 
fees, in addition to the common-law provision for interest and costs, it 
would seem the door is closed quite firmly on any argument that “‘loss”’ 
or “damage” due to failure of the bank can be charged to the dilatory 
holder. But, as pointed out above, this is a general provision and applies 
even where the maker or acceptor has specified that he would pay in per- 
son at a local tavern. The provision surely affords such a maker, “able 
and ready to pay” if found, all the protection to which he is entitled. In 
fact more, for the attorney fee provision is dubious in any case. 

The section expressly dealing with instruments payable at a bank gives 
at least a toe hold. The new version of NIL Section 87, that is, Uniform 
Commercial Code Section 3-122, Alternative A, above referred to, says 
that a note or acceptance payable at a bank “is the equivalent of a Dill 
drawn on the bank payable when it falls due... .”” Here, then, is some- 
thing which counsel in the Binghampton Pharmacy” case could have used 
with telling effect. If the “payable at” clause is the equivalent of a 

» It is argued in Bigelow, Bills, Notes and Checks 260 (3rd ed., 1928), that all that is re- 
quired of a maker or acceptor is that he have his funds at the place of payment for one day. 
That constitutes a tender within NIL § 70. Hence the maker, by permitting the funds to re- 
main on deposit thereafter, “assumes the risk of the bank’s solvency.” But in the case of a 
check it is pointed out “it is the duty of the drawer to be and to remain in funds with the 
bank” (italics omitted). While this reasoning may accord with present law it is submitted 


that the maker or acceptor likewise should be expected to remain in funds until payment, but 
at his own risk for only a reasonable time. 


% UCC § 3-604 (3). 
94 UCC § 3-604 (1). 
9s Binghampton Pharmacy v. First Nat’] Bank, 131 Tenn. 711, 176 S.W. 1038 (1915). 
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“bill”—though surely the word “draft” was intended*—then it would 
follow that unless the note were duly presented at maturity and proper 
notice of dishonor were given, the drawer, i.e. maker, would be com- 
pletely discharged.*” That would be going further than any one has yet 
suggested. 

But not so fast; it appears the rule as to discharge of ‘drawers’ has 
also been changed. It is now provided® that where delay occurs in making 
any “necessary presentment” the drawer may satisfy his obligation by 
assigning over to the holder his rights against the drawee bank in respect 
of the funds maintained for payment of the item. Thus we are back to 
the check rule, much as it is stated in NIL Section 186, which undoubtedly 
would have pleased Judge Best, who urged the point long ago in Rowe v. 
Young. That is, this is so if presentment is “necessary”’ in the case of a 
note payable at a bank. But that too, it seems, is a matter of argument. 
Certainly, gua maker, no presentment is necessary, but gua drawer pre- 
sentment would be required under the Code." Whether the “maker” 
of a note payable at a bank is also a “drawer” for this purpose the 
Code does not say. 

The situation is confused. But suppose the word “‘check” were to be 
substituted for “bill” or “draft” in the proposed Alternative A.* Again 
we find a change has been made. The ancient rule requiring diligent pre- 
sentment of checks, under penalty of taking the risk of the drawee bank’s 
failure, has been replaced with a flat thirty-day provision.’” That is, it is 
proposed to give the holder thirty days after issue in which “to present 
for payment or to initiate bank collection.’"* Surely the draftsman has 
been unduly generous. It is true, we are not as nervous now as we once 
were about bank failures, but failures still occur and by no means all 


% As the commercial paper article of the Code is now drafted the word “‘bill” does not 
appear except in this provision. The word “‘draft” has been substituted throughout. It is sug- 
gested, without diffidence, that there also should be a provision to the effect: ‘‘A draft is a bill 
of exchange.” 


97 NIL § 70. 

* UCC § 3-s0a(1)(c). 

» As applied to the drawer of a check this is an improvement on NIL § 186, which merely 
provided that the drawer would be discharged ‘“to the extent of the loss caused by the delay.” 
Compare Bills of Exchange Act § 74(1). Since it was usually impossible to ascertain what the 
loss was at any given time the courts were prone to discharge drawers completely. Seager v. 
Dauphinee, 284 Mass. 96, 187 N.E. 94 (1933). 

°° UCC § 3-501(4)(a). 

1 See text at notes 8-o supra. 7 UCC § 3-503(2)(a). 

+3 Tbid. It will be noted that the holder is only required to “‘initiate” bank collection. 
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deposits are covered by insurance. It would seem, in fact, that ten days 
at most would be adequate,’ unless there is some social purpose whose 
virtue is not readily apparent in shifting from creditors to drawers the 
losses due to bank failures.**s 

The sum and substance of the matter is that special provision should 
be made in the Code for paper “payable’’ at a bank. It will not do simply to 
describe such an instrument as an “order,” or a “bill” or “check.” Paper 
payable at banks is here to stay and should be given explicit recognition. 
The writer, therefore, would suggest that the substance of two simple 
propositions be adopted, as follows: 

1. A note or acceptance which states that it is payable at a bank is an order upon 
the bank to pay the instrument out of funds available in current account or otherwise. 

2. Where the bank is ready and able to pay the instrument when due or within ten 
days thereafter, and the holder fails to make presentment for payment or to initiate 
bank collection within such time, the maker or acceptor may in event of the subse- 
quent insolvency of the bank discharge his liability upon the instrument by written 
assignment to the holder of his rights against the bank with respect to the funds main- 
tained with the bank as cover for the instrument. 


The first suggestion is simply to state what has been true in nearly all 
jurisdictions for a century or more.’® Where a different “practice” pre- 
vails, there is no reason in the world why it may not continue as in the 
past. Notwithstanding the instrument is an order upon the banker, the 
latter may, as he often does even in the case of checks, call up his customer 
and ask if payment is in order. It should be pointed out, moreover, that 
unless such a provision is in effect it is very difficult to see how the fact that 
the maker may have had funds on deposit to meet the note can ever con- 
stitute a “tender.” This is for the reason that the maker must have been 
“able and willing,” or as the new version of NIL Section 70 has it, “able 
and ready,’”**? when the instrument fell due. Clearly, if no presentment is 
made at maturity, and the banker has been given no order to pay, the 
maker or acceptor cannot in any realistic sense say that he was ever either 

14 In 10 days a holder can surely get his paper into a bank for collection. At the same time, 


by giving a flat period such as 10 days, there will be eliminated a great many cases on close 
questions concerning what is a reasonable time. 

1es Consult Turner, Deposits of Demand Paper as Purchases,” 37 Yale L. J. 874 (1928). 

16 Aetna Nat’! Bank v. Fourth Nat’! Bank, 46'N.Y. 82 (1871). Moreover, there is no good 
reason why the order should be limited to the day of maturity. Under NIL §88 a bank, of 
course, could not safely pay so-called “stale” paper without further reference to its cus- 
tomer. But the drawing would still be an order. Perhaps there should be drafted a definite 
time section to specify where such paper gives notice of equities, say after 30 days. 
Certainly the blanket exemption from all responsibility, UCC § 3-603, now proposed for the 
paying banker, should be condemned. 


7 UCC § 3-604(3). 
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“willing” or ‘“‘ready” to pay. What he would have done had the bank 
asked for instructions is pure conjecture. 

The second suggestion gives the holder adequate time, ten days, in 
which to take his note or acceptance to the stated bank, or to initiate 
bank collection. During such time it would seem the maker or acceptor 
should stand responsible for the solvency of the bank. But if, for his own 
convenience, the holder sees fit to sleep on his rights thereafter, surely any 
subsequent loss due to bank failure should be his. This is not to say that 
the instrument is a “ check’ or “conditional payment’’ or a “collateral 
security,” but it does state a position in harmony with the deepseated 
feeling, inherent in those terms, that a creditor must exercise ordinary 
business care and diligence or his debtor should be discharged to the ex- 
tent of his loss.**® The result is good commercial sense. 


108 Of course, the position of the bank is substantially that of a drawee, and that of the 
maker or acceptor, of a drawer. In fact, in order fully to welcome the “payable at” instrument 
into the Code there should be further recognition of this point. 

19 The present suggestion does not deal with the demand instrument, check, note or 
acceptance, nor does it reach to bonds and coupons; the latter are governed by Article 8 of the 
Code, which deals with investment instruments, though there is no provision on the question 
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COMMENTS 


OLD STANDARDS IN NEW CONTEXT: A COMPARATIVE 
ANALYSIS OF FCC REGULATION 
The fact that the nature of broadcasting frequencies necessitates “regulation” to 
prevent electrical interference . . . does not by any stretch of the imagination warrant 
interference with freedom of speech by supervising broadcasting programs. 
—Justin Miller, for the National Association of Broadcasters' 


The Commission’s licensing function cannot be discharged, therefore, merely by find- 
ing that there are no technological objections to the granting of a license. . . . [Cjom- 
parative considerations as to the services to be rendered have [always] governed the 
application of the standard of “public interest, convenience, or necessity.” 

—Justice Frankfurter, for the United States Supreme Court? 


It was thought, for a time, that the regulatory role of the Federal Communi- 
cations Commission had reached well-defined limits acceptable to the broad- 
casters and beyond which the Commission would not attempt to expand. Dur- 
ing the past decade, however, the Commission has extended the scope of its 
authority, and the unique cooperation that once existed between this regula- 
tory body and the industry it regulated has disappeared. 

During this period the Commission has issued regulations relating to the con- 
tracts between stations and the networks;? the publicity to be given to the sale 
of a station so as to assure a fair price and competitive bidding ;‘ the ownership 
of stations by newspaper publishers;5 and, most decried by the broadcasting 
industry, comprehensive program standards with which to evaluate the service 
rendered by the broadcasters. The Commission has claimed that its authority 

* The Blue Book: An Analysis by Justin Miller, President, National Association of Broad- 
casters, at 12 (1947). 

* National Broadcasting Co. v. United States, 319 U.S. 190, 216 (1943). 

3 FCC, Report on Chain Broadcasting (1941). The authority of the rules laid down in this 
report were upheld by the Supreme Court in National Broadcasting Co. v. United States, 
319 U.S. 190 (1943), noted in 41 Mich. L. Rev. 1195 (1943). Many of the periodicals thought 
the Commission had gone too far: see Editorial, 216 Saturday Evening Post 100 (July 17, 
1943). 

4 Powel Crosley, Jr., 11 F.C.C. 3 (1945). See White, The American Radio 169-72 (1947). 

5 Actually, no rules were ever laid down on ownership of stations by newspapers, although 
an investigation was begun in 1941. 8 F.C.C. 589 (1941). In 1944, a statement of policy was 
issued by the Commission declaring that the factor of creating a monopoly would be taken 
into account. FCC Order, Notice of Dismissal of Proceedings, 9 Fed. Reg. 702 (1944). See 
White, The American Radio 158-59 (1947). A recent case denying a license to a newspaper 
made no mention of the monopoly element, but only talked of the inexperience of the news- 
paper in the radio field. WBNX Broadcasting Co., 4 Pike & Fischer Radio Regulation 207 
(1948). (The Pike & Fischer Radio Regulation service will hereinafter be cited as RR.) 

* FCC, Public Service Responsibility of Broadcast Licensees (1946), commonly known as 
the Blue Book. The report has been the subject of a host of legal writings. Excellent discussions 
can be found in notes in 47 Col. L. Rev. 1041 (1947) and 57 Yale L.J. 275 (1947). 
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to undertake these extensive controls is derived from the provisions of the 
Communications Act of 1934 which direct it to issue, renew or revoke broad- 
casting licenses on the basis of “public interest, convenience, or necessity.””’ 

Persons acquainted with public utility legislation will recognize the familiar 
“public interest, convenience, or necessity” clause. That this standard, incor- 
porated into the 1934 Act, was borrowed from prior public utility legislation is 
borne out by the history of the statute.* Whether this borrowing was a result of 
deliberate identification of the Communications Commission with the earlief 
utility commissions, or a reflection of a favored device of legislative draftsman- 
ship is not wholly clear. But whatever the motive in the selection of this phrase, 
one thing is clear—the “public interest, convenience, or necessity” clause has 
been given a unique interpretation under the Communications Act for the very 
reason that radio differs in many vital respects from the traditional public 
utility. 

Entry into the power and transportation industries has long required the 
issuance by the appropriate regulatory commission of certificates of convenience 
and necessity, consonant with the public interest. While the use of a discretion- 
ary standard is thus permitted, under most statutes the applicant has been re- 
quired to demonstrate actual public convenience and necessity.’ More signifi- 


748 Stat. 1082, 1083, 1085, 1086, 1089 (1934), as amended, 47 U.S.C.A. §§ 303, 307(a), 
309(a), 312(b), 319(a) (Supp., 1949). Section 303 relates to the power and duties of the Com- 
mission; section 307(a) relates to the granting of licenses and allocation of facilities; sections 

309(a) and 312(b) relate to the issuance, renewal or modification of licenses; section 319(a) re- 
lates to construction permits. 

The first federal regulation of radio, the Radio Act of 1912, provided for licensing of 
broadcasters under the direction of the Secretary of Commerce. 37 Stat. 302 (1912). However, 
the Secretary, Herbert Hoover, was blocked in his attempts to use licensing discretion so as to 
prevent interference with existing stations. Hoover v. Intercity Radio Co., 286 Fed. 1003 
(App. D.C., 1923); United States v. Zenith Radio Corp., 12 F. 2d 614 (D. C. Ill., 1926). Al- 
though these decisions were in accord with the opinion of the Attorney General at the time the 
Act was passed, 29 Ops. Att’y Gen. 579 (1912), the result was to create complete disorder, with 
at least two stations operating on every channel. White, The American Radio 128—30 (1947). 

The Radio Act of 1927, 44 Stat. 1162-1174 (1927), was designed to end this chaos of ‘‘free 
enterprise,” and the discretionary standard of ‘public interest, convenience and necessity” 
was established. The Radio Act was superseded by the Communications Act of 1934, under 
which all the authority formerly in the Federal Radio Commission was vested in the newly 
created Federal Communications Commission. 48 Stat. rror, 1102 (1934), 47 U.S.C.A. 
§§ 601, 602 (Supp. 1949). 

* Senator Dill, floor manager of the legislation, told his colleagues, ‘‘In Gh pepend be, 
however, we have laid down a basic principle—namely, the principle of public interest, con 
venience, and necessity—which is the general legal phrase used regarding all public utilities 
engaged in interstate commerce.” 68 Cong. Rec. 3027 (1927). For an excellent history of the 
phrase as used in state and federal public utility legislation, see Caldwell, The Standard of 
Public Interest, Convenience or Necessity as Used in the Radio Act of 1927, 1 Air L. Rev. 
295 (1930). 

9 See Public-Convenience Application of Atlanta & St. A.B. R. Co., 71 I.C.C. 784 (1922); 
Yazoo & M.B.R. Co. v. Public Service Commission, 170 La. 441, 128 So. 39 (1930); Seaboard 
Air-Line R. Co. v. Wells, 100 Fla. 1631, 131 So. 777 (1931); Re Billings-Sheridan Bus Line, 
P.U.R. 1928B, 816 (1928). But see Wabash, C. & W. R. Co. v. Commerce Commission ex rel. 
Jefferson S. W. R, Co., 309 Ill. 412, 141 N.E. 212 (1923). 
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cantly, the term, “public interest,” has not been interpreted as an equivalent to 
the promotion of the general welfare.'° 

Contrary to early expectations" based upon experience with the public 
utility legislation, the courts have never engaged in a process of defining this 
discretionary standard as used in the Communications Act; nor have they 
placed any serious limitation on it. Public interest, interpreted from case to 
case, has more and more approached the concept of general welfare.” 

A plausible explanation for the difference in the interpretation and applica- 
tion of this standard may result from the difference in the objectives sought in 
the two types of legislation. Public utility legislation was designed to protect 
consumers from unfair rates in fields where the tendency toward monopoly and 
oligopoly was considered inherent."* A public authority was given control over 
rates and services; in return, the utility operators were freed from the rigors of 
competition and granted officially recognized monopoly positions." 

At the time the Radio Act of 1927"5 was proposed, there was no indication 
that Congress was designing legislation intended to cope with the same kind of 
monopoly problems that were involved in the utility industries. Conspicuously 
missing from the Act was the “grandfather” clause, which, used in the public 
utility legislation, gave preference to operators already in the field. The clause 
was an express concession to the economic interests of existing operators. Its 
absence in the radio legislation suggests that Congress intended the Commission 
to exercise its discretion in the licensing of broadcasters without regard to any 


*° The courts have not allowed the commissions to exercise authority under this standard 
not directly related to consumer protection from monopolistic rates or practices. Compare N.Y. 
Central Securities Co. v. United States, 287 U.S. 12 (1932), involving an interpretation of the 
standard as used in Sections 5(2) and 20a(2) of the Interstate Commerce Act, 41 Stat. 480, 
482, 494 (1920), 49 U.S.C.A. §§ 5(2), 20a(2) (1929). See Hall, State Control of Business through 
Certificates of Convenience and Necessity 89-93 (1948). 

It is significant to note that the concept of ‘“‘public interest” in other contexts was primarily 
challenged when used as a basis for regulation of an industry; cf. Munn v. Illinois, 94 U.S. 113 
(1876); Nebbia v. New York, 291 U.S. 502 (1934). 


™ The Federal Radio Commission said in its Second Annual Report (1928) at 166, ‘“To be 
able to arrive at a precise definition of such a phrase which will foresee all eventualities is mani- 
festly impossible. The phrase will have to be defined by the United States Supreme Court, 


and this will probably be done by a gradual process of decisions on particular combinations 
of facts.” 


*# Some of the cases pointed out that it was not an unlimited power. But the only restric- 
tions that emerged were that the Commission could not act unconstitutionally, arbitrarily or 
capriciously: WOKO, Inc. v. FCC, 153 F. 2d 623 (App. D.C., 1945), rev’d on other grounds, 
329 U.S. 223 (1946). Compare Yankee Network v. FCC, 107 F. 2d 212 (App. D.C., 1939). 

"3 See Mosher and Crawford, Public Utility Regulation 93-106 (1933). 

It is important to note that control over service was only taken to insure effective rate 
regulation. Since there was to be no competition, the utility operator could frustrate rate regu- 
lation by cutting down on the quantity or quality of services offered, thus cutting his costs. If 
the consumer was to be effectively protected against unfair rates, the regulation had to assure 
a “‘dollar’s worth for a dollar.” 


*S 44 Stat. 1162-1174 (1927). See note 7, supra. 
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vested economic interests. The greater solicitude shown utility operators points 
up the hesitation with which Congress interfered in industries where there were 
no physical limitations to prevent the operation of a free-market process. The 
technological limitations on the number of radio frequencies available, however, 
precluded even the theoretical existence of free entry into the radio field within 
a given geographical area. Evidently Congress felt less restraint in regulating a 
monopoly made necessary by technology than in recognizing a monopoly caused 
by market imperfections.” 

The congressional disinclination to recognize or establish any vested eco- 
nomic interests in the radio industry is further evidenced by the provision of 
the Act requiring every licensee to sign an express disavowal of any property 
rights in the license issued him.’ This provision did not apply to those broad- 
casters who had obtained licenses prior to the 1927 Act. Nevertheless, when the 
Federal Radio Commission, in its efforts to clear up the congestion on the broad- 
cast bands, refused to issue new licenses to these broadcasters, the courts 
quashed the claim of an unconstitutional deprivation of property for all time. 
There was nothing for the broadcasters to own of which they could be deprived, 
said the courts."* 

Was the discretion vested in the Communications Commission so broad as to 
represent an unconstitutional delegation of authority on the part of Congress?’” 
In this regard, the public utility statutes served better than analogies. If Con- 
gress could delegate authority to regulate for economic reasons under the stand- 
ard of public interest, convenience and necessity, certainly the same standard 
might be used when the delegation was motivated by technological necessity.*° 

“* The Commission early decided that some protection would be given to the broadcasters 
already in the field. In United States Broadcasting Corp., 2 F.C.C. 208, 236 (1935), the Com- 
mission said, ‘“The abstract right of all persons to engage in the business of broadcasting is not 
absolute, but exists only if their operation will serve public interest, convenience, and neces- 
sity. Although the law expressly negatives a vested right in any licensee . . . the Federal Radio 
Commission early in its administration enunciated the principle that true public interest re- 


quires that existing stations should not be deprived of broadcasting privileges unless sound 
reasons of public policy demand such action.” 

17 48 Stat. 1083 (1934), 47 U.S.C.A. § 304 (Supp., 1949). 

White v. FRC, 29 F. 2d 113 (D.C. IIL, 1928); United States v. American Bond & Mort- 
> ahem 4 F. 2d 448 (D.C. Ill., 1929), aff'd 52 F. 2d 318 (C.A. 7th, 1931), cert. den. 285 U.S. 

38 (1932 

"9 Panama Refining Co. v. Ryan (the Hot Oil cases), 293 U.S. 388 (1935), is the leading case 
in support of the doctrine that Congress cannot delegate legislative authority without setting 
down standards for guidance of the delegatee. The doctrine itself has questionable vitality 
today; cf. Currin v. Wallace, 306 U.S. 1 (1939); Fahey v. Mallonee, 332 U.S. 245 (1947). At 
ne Sate the reasoning of the Hot Oil cases was never applied to the exercise of Commission 
authority 

* The 1927 Act provided that the Commission make a “fair and equitable allocation of 
broadcasting facilities,” 44 Stat. 1166 (1927), and in some early cases this provision was used 
as one basis of the Commission’s power to delete stations. FRC v. Nelson Bros. Bond & Mort- 
gage Co., 289 U.S. 266 (1933). However, since there were always other considerations present 
in addition to that of fair allocation, the more comprehensive public interest standard was 
usually cited by the courts as the basis of Commission authority. 
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The courts upheld this view.” 

Still another constitutional hurdle was to be met. The “product” of the ra- 
dio industry was “speech.” The cry of censorship, coupled with the free speech 
provision of the First Amendment, was to plague the Commission again and 
again. While this administrative body was given a very wide discretion as to 
what the service should be, it was not given a carte blanche to ignore the First 
Amendment. The Act specifically declared that the Commission was not to 
have the power of censorship, or of interfering with the right of free speech.” 
How it was possible to regulate in the public interest, convenience, and neces- 
sity without impinging on the force of the provision against censorship and the 
First Amendment was a problem left to the Commission—and the courts. 

The Commission early contended for the right to consider program content 
in the issuance of licenses.** In an early court test, the licensee’s claim of cen- 
sorship was briefly dismissed, the court saying, 

There has been no attempt on the part of the Commission to subject any part of ap- 
pellant’s broadcasting matter to scrutiny prior to its release. In considering the ques- 
tion whether the public interest, convenience, or necessity will be served by a renewal 

. the Commission has merely . . . [taken] note of appellant’s past conduct, which is 
not censorship.*4 


The fact that the broadcast material was considered inimical to the public 
health no doubt accounted for the short shrift made of the claim of censorship.*5 
Even when the Commission chose one applicant over another on the basis of 


better program service, the industry’s complaints were not too loud. Somehow a 


* National Broadcasting Co. v. United States, 319 U.S. 190 (1943); Chicago Federation of 
Labor v. FRC, 41 F. 2d 422 (App. D.C., 1930); City of New York v. FRC, 36 F. 2d 115 (App. 
D.C., 1929); General Electric Co. v. FRC, 31 F. 2d 630 (App. D.C., 1929); White v. FRC, 
29 F. 2d 113 (D.C. IIl., 1928). 


* 48 Stat. 1091 (1934), as amended, 47 U.S.C.A. § 326 (Supp., 1949). 


*3 In 1928, the FRC said: ‘“The Commission believes it is entitled to consider program serv- 
ice rendered by the various applicants, to compare them, and to favor those which render the 
best service.”” FRC, Annual Report to Congress (1928), at 161. See Technical Radio Labora- 
tory v. FRC, 36 F. 2d 111, 114 (App. D.C., 1929). 


* KFKB Broadcasting Ass’n, Inc. v. FRC, 47 F. 2d 670, 672 (App. D.C., 1931). The broad- 
caster had been prescribing treatment to listeners, the treatment urged being the use of patent 
medicines manufactured by the broadcaster. In Trinity Methodist Church, South v. FRC, 
62 F. 2d 850 (App. D.C., 1932), the broadcaster had used his station to emit vituperative at- 
tacks on the Catholic Church and on the local government. Again the court had little diffi- 
culty in dismissing the claim of a violation of free speech. This was only a reasonable exercise 
of governmental control for the public good. 

On the strength of these court tests, the Commission has declared other program categories 
to be against public interest: Adelaide L. Carrell, 7 F.C.C. 219, 222 (1939) (astrological pre- 
dictions) ; Scroggin & Co. Bank, 1 F.C.C. 194, 195 (1935) (advice on marriage); Bremer Broad- 
casting Co., 2 F.C.C. 79, 83 (1935) (advice on health). 


*8 It is to be noted that even when the scope of authority broadened from that of traffic 
policeman, the Commission was never limited by the doctrine of the Hot Oil cases, 293 U.S. 388 
(1935). The precedents of the public utility cases and the earlier radio cages settled the mat- 
ter as far as the courts were concerned. 
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selection had to be made, and if one applicant promised to do more for the pub- 
lic interest, convenience and necessity than another applicant, the former prob- 
ably deserved the license.” 

When the Commission actually began to hand down rules and proscriptions 
for the broadcasters to follow on penalty of being denied renewal of their 
licenses, the industry became aggressive.?” The broadcasters contended that 
the prime function of radio regulation was to prevent interference on the fre- 
quencies, and that under the guise of public interest, convenience and neces- 
sity, the Commission was causing interference—interference with free speech.” 

Not all of the broadcasters’ ire was directed at the Commission’s supposed 
interference with free speech. The Commission was beginning to use “public 
interest” in the layman’s sense.’ Licenses were issued or denied not merely on 
a comparison of the technical and financial abilities of the various applicants, 
but upon a determination of whether the services of this particular broadcaster 
would benefit the American people. The Commission had travelled far from its 
original role of airwaves traffic policeman. Control over radio had become more 
than regulation based on technological necessity; it had become regulation 
of conduct, and the basis was but emerging. 

In 1949, the Commission issued a report on editorializing by broadcasters, 
which, although modifying the former ban on editorializing under the May- 
flower*® doctrine, was hardly a complete relinquishment of the Commission’s 
control over radio editorials. Recently, a potential broadcaster found that the 
Commission could deny him a license on the basis of his previous activities as a 
newspaper publisher. A review in some detail of the Report on Editorializing™ 
and the recent decision in Mansfield Journal Co. v. Federal Communications 

* Hearings pursuant to § 307(c) of S. 3285, 73d Cong. 2nd Sess., at A23 (1934), 48 Stat. 
1083(c) (1934), as amended 47 U.S.C.A. 307(c) (1949). 


27 The flamboyant trade paper “Broadcasting” had this to say about one of the Commis- 
sion’s decisions: ‘‘Jot down July, 1946 A.p. (in the year of our Lord) as the day the F.C.C. 
took jurisdiction over God.” Broadcasting, p. 4 (July 29, 1946). See generally, Miller, op. cit. 
supra, note 1. 

Louis G. Caldwell points up the change in reaction on the part of the broadcasters in his 
article, Developments in Federal Regulation of Broadcasting, Variety Radio Directory 940-48 
(1939-40). The change in the Commission’s approach is traced in Rosenberg, Program Con- 
tent—A Criterion of Public Interest in F.C.C. Licensing, 2 Western Pol. Q. 375 (1949). 

8 Broadcasting, p. 14 (Sept. 22, 1947); Caldwell, F.C.C_—Comments on the Report of the 
Staff of the Attorney General’s Committee on Administrative Law, 8 Geo. Wash. L. Rev. 
749 (1940). 

*” The courts approved with significant expressions: National Broadcasting Co. v. United 
States, 319 U.S. 190, 216 (1943) (the Commission has the burden of determining the composi- 
tion of radio communications); Simmons v. FCC, 169 F. 2d 670, 672 (App. D.C., 1948) (the 
Commission must determine that programming is ‘‘ tailored to the particular needs of the com- 
munity”). 

3° Mayflower Broadcasting Corp., 8 F.C.C. 333 (1941). 


' # FCC, Report on Editorializing by Licensees (1949). It is set out in full in 1 R.R. gt: 20 
1949). 
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Commission” can illustrate the current use and broad reach of the concept of 
public interest, convenience and necessity. 


I. THe REPORT ON EDITORIALIZING 


Never had an uncontested dictum secured more complete compliance or 

caused greater discontent than that of the now celebrated Mayflower case. In 
1941, the Mayflower Broadcasting Corporation applied for a renewal of its 
WAAB (Boston) license. The licensee had broadcast the editorial views of the 
station’s owners during the period preceding the application. The decision con- 
demned such editorializing, saying, 
A truly free radio cannot be used to advocate the causes of the licensee. It cannot be 
used to support the candidacies of his friends. It cannot be devoted to the support of 
principles he happens to regard most favorably. In brief, the broadcaster cannot be an 
advocate.33 


The condemnation was in strong tones, but the license was granted; the con- 
demnation was dictum. 

This particular kind of dictum, however, had all the force of well-settled 
law as far as the licensees were concerned. This was dictum issued by a board 
possessing the power to withhold broadcasting licenses, and during the eight 
years of the Mayflower doctrine’s existence, it was obeyed.*4 Even when the 
station owners began a full-dress attack on the doctrine’s validity, they used as 
their battleground the press and Congress, rather than seeking a direct court 
test.3' 

The extreme reluctance of the broadcasters to press for a court test may be 
accounted for by more than a fear of action by the Commission. The ban on 
editorializing in no way interfered with a station’s ability to show a profit. On 
the contrary, it left more time for commercial programs.** Further, those 
licensees that were interested in putting forth a particular point of view on con- 
troversial matters were still able to select the commentators for commercial 
programs.*’ 

3 180 F. 2d 28 (App. D.C., 1950). 

33 Mayflower Broadcasting Corp., 8 F.C.C. 333, 340 (1941). 


34 Broadcasting, p. 13 (Jan. 20, 1947). Obedience sometimes took unique shape: WGN, the 
Chicago Tribune station, read Tribune editorials as part of the advertising for the newspaper. 


35 See Hearings before Subcommittee of Committee on Interstate and Foreign Commerce 
on S. 1333, 80th Cong. 1st Sess., at 111, 126 (1947); N.Y. Times, p. 54, col. 7 (Apr. 20, 1948). 
The attack on the editorializing ban was supported by many newspaper columnists: see Law- 
rence, ‘‘Questions of Editorial Opinions on Radio,” N.Y. Sun, p. 29, col. 1 (Mar. 3, 1948). 
But see 120 New Republic 28 (June 20, 1949). 

3 White, The American Radio 177 (1947). 


37 Variety, pp. 26, 30 (July 25, 1945); Stewart, Radio Commentators and Free Speech, 14 
Common Sense 32 (Aug., 1945). Charles Siepmann suggests that the modification of the May- 
flower doctrine may be a good thing since it will bring out into the open opinions now smoked 
under by the use of commentators. Siepmann, Shall Radio Take Sides? 166 Nation 210 (Feb. 
21, 1948). The Report on Editorializing did not specifically encompass the commentator prob- 
lem: see text infra, at 87. 
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Much more difficult to explain is the motivation of the Commission in enunci- 

ating the ban on editorializing. In The American Radio, Llewellyn White sug- 
gests: 
Some of them [the Commissioners] sincerely believed with the people in government 
that, inasmuch as the media of mass communication seemed to be falling into the 
hands of fewer and fewer men and inasmuch as these few, for natural economic reasons, 
seemed to be drawing farther away from the masses they served on fundamental public 
issues, they might better withdraw from the field of advocacy altogether and make the 
facilities available to all shades of opinion. 


Whether or not these motives were clearly in the minds of the majority of the 
Commissioners, it is evident that the Commission was no longer satisfied to act 
merely as a traffic policeman. 

It was the consensus of those who approved of the ban on editorializing that 
since the Commission was required to select from among many applicants, an 
obligation arose to see that radio did not become a mouthpiece for particular 
economic, social or moral philosophies.*® Democratic theory would require that 
licenses be granted either in equal ratios to men of varied philosophies, or 
granted only on condition that no man use his license to expound only his par- 
ticular philosophy. Since the former would require a probe into personal ideolo- 
gies, the latter course was a more feasible alternative.” 

When the National Association of Broadcasters, under the militant leader- 
ship of Justin Miller,“ began its all-out fight against the extended powers of the 
Commission, the Mayflower doctrine seemed a perfect rallying point. Serious 
doubts had been entertained by others than the station owners as to the pro- 
priety of the ban.# When the NAB petitioned for a hearing on the Mayflower 
doctrine, the Commission acceded.** On June 8, 1949, the Report on Editorialis- 
ing was handed down. One exuberant observer called this “the greatest single 


38 White, The American Radio 177 (1947). 


39 Heffron, Free Air or Hot Air, 50 Commonweal 334 (July 15, 1949); American Civil 
Liberties Union, Should Radio Have an Editorial Policy? (1948); 120 New Republic 27 (June 
20, 1949). The broadcasters, at least on the record, did not approve, according to a survey. 
N.Y. Times, Section 2, p. 11, col. 4 (Dec. 28, 1947). 


4° It was further argued that it would be almost impossible to find licensees of varied phi- 
losophies, since radio had become big business. The Commission estimates that $133,000 is 
the average initial outlay necessary for a regional station in a city over 50,000 population. 
More important, profits from broadcasting had become tremendous. Blue Book, at 49. Thus, 
ran the argument, there had to be safeguards preventing the one and only economic class repre- 
sented in radio from foisting all their ideas upon the radio audiences. See text infra, at gr. 


# See White, The American Radio 84-85 (1947). 


# Siepmann, Shall Radio Take Sides?, 166 Nation 210 (Feb. 21, 1948); Heffron, Should 
Radio be as Free as the Press? 47 Commonweal 466 (Feb. 20, 1948). 


43 The hearings were ordered ‘‘1) To determine whether the expression of editorial opinions 
by . . . licensees . . . is consistent with their obligations to operate their stations in the public 
interest. 2) To determine the relationship between any such editorial expression and the affirm- 
ative obligation of the licensees to insure that a fair and equal presentation of all sides of con- 
troversial issues is made over their facilities.” FCC, Report on Editorializing, at 1 (1949). 
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victory in behalf of freedom of expression . . . since . . . the editorial freedom 
of newspapers [was confirmed].”’ 

Licensees could editorialize, but the Commission was not ready to surrender 
the field completely to the broadcasters. The right of the public to be informed 
is the “foundation stone of the American system of broadcasting,’ and the 
broadcasters’ adherence to this precept was to be judged in terms of “overall 
fairness.” 

The fact that the broadcaster possessed great economic resources was no 
justification for preventing him from editorializing. The private advocate might 
possess these same advantages.‘ Station owners who advocate their private 
views may still meet the requirement of “overall fairness,” for, 


The duty to operate in the public interest is no esoteric mystery, but is essentially a 
duty to operate a radio station with good judgment and good faith guided by a reason- 
able regard for the interests of the community to be served. 


The Commission had a frank answer to the complaint that this standard of 
“fairness” would violate the First Amendment: 


Any regulation of radio, especially a system of limited licenses, is in a real sense an 
abridgement of the inherent freedom of persons to express themselves by means of 
radio communication. It is, however, a necessary and constitutional abridgement in 
order to prevent chaotic interference from destroying ...this medium... . The 
most significant meaning of freedom of the radio is the right of the American people 
to listen . . . free from any governmental dictation as to what they can or cannot hear 
and free alike from similar restraints by private licensees.‘ 


44 Statement by Justin Miller, 53 Time, No. 24, p. 53 (June 13, 1949). 

4 FCC, Report on Editorializing, at 2 (1949). 

“The Commission cited as precedent its decision in United Broadcasting Co., 10 F.C.C. 
515 (1945). The case arose when the United Auto Workers protested that station WHKC of 
Columbus, Ohio, owned by United Broadcasting Co., had refused to sell them time on many 
occasions and had unfairly censored scripts when the union was allowed to broadcast. The 
licensee and the union later came to terms, and the reported case granted a joint motion that 
the Commission adopt the agreed-upon statement of policy and dismiss the proceedings. 
Shortly after this case the NAB dropped from its Code the provision recommending that no 
broadcaster sell time for the presentation of controversial issues. 


47 Compare Heffron, Free Air or Hot Air, 50 Commonweal 334 (July 15, 1949). 


4 FCC, Report on Editorializing, at 7 (1949). The quotation is taken from the decision in 
Northern Corp. (WMEX), 4 R.R. 333, 330 (1948). 


« FCC, Report on Editorializing, at 8 (1949). The Commission quoted at length from the 
decision in Associated Press v. United States, 326 U.S. 1 (1945), where Justice Black said, at 
20: ‘It would be strange indeed, however, if the grave concern for freedom of the press which 
prompted adoption of the First Amendment should be read as a command that the government 
was without power to protect that freedom. . . . Freedom of the press from governmental in- 
terference under the First Amendment does not sanction repression of that freedom by private 
interests.” Compare Associated Press v. NLRB, 301 U.S. 103 (1937). 

The Commission hastened to recognize that radio is within the First Amendment, as de- 
termined (in a dictum) in United States v. Paramount Pictures, Inc., 334 U.S. 131, 166 (1948). 
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Although the question of “commentator regulation” was not specifically 
covered in the report, it seems to fall within the “fairness’’ test.5° Nothing said 
in the report will prevent the Commission from considering the character of 
sponsored news commentaries in future licensing proceedings. If it is found 
that a licensee has allowed or encouraged commentaries without regard to the 
“right of the public to be informed,” renewal can be denied.** 

Reaction to this modification of the Mayflower doctrine was favorable. 
The Commission had lifted a ban that was too easily analogized to a govern- 
ment ban on newspaper editorials. The standard of “overall fairness” indicated 
that the concept of public interest had lost none of its former vitality. If the 
broad test of “fairness” is administered conscientiously, it will permit the Com- 
mission to promote fair discussion of controversial issues without leading to 
government determination of the content of such discussion.** 

Most important, the Commission seems finally to have faced the spectre 
of the First Amendment and held its ground. The report candidly recognizes that 
radio is neither a railroad nor a newspaper, that freedom of speech can best be 
protected in radio by effective government controls, and that these controls 
are but a means by which to secure a more effective freedom.‘ 


5° If there is to be no requirement that the station provide for fairness as to its sponsored 
commentator programs, the whole Mayflower controversy would seem to be a tempest in a 
teapot. It is much too easy for the biased licensee to avoid any risk of being charged with un- 
fairness simply by choosing a commentator who “‘thinks right.” See Stewart, Radio Commen- 
tators and Free Speech, 14 Common Sense 32 (Aug., 1945). 


s« Commissioner Jones, dissenting, criticized the majority for ‘‘disregarding” the commen- 
tator problem. He urged definite standards to cover licensees and commentators. Missing, 
however, was any enumeration of these standards. Query as to whether any such enumeration 
could be made which would not be censorship. See text infra, at 91. 


s* 53 Time, No. 24, p. 53 (June 13, 1949); 33 Newsweek, No. 24, p. s1 (June 13, 1949); 
Heffron, Free Air or Hot Air, 50 Commonweal 334 (July 15, 1949); 27 U.S. News, No. 10, p. 22 
(Sept. 2, 1949). But see 120 New Republic 27 (June 20, 1949). 


53 A note in 35 Cornell L.Q. 574 (1950) urges that the Administrative Procedure Act, 60 
Stat. 238 (1946), 5 U.S.C.A. § 1002 (a) (3) (Supp., 1949), requires the setting up of standards. 
The note further argues that the denial of renewal based on “‘unfair” editorializing on the part 
of the licensee is similar to ex post facto legislation unless such standards are set up. But as in 
Commissioner Jones’ dissent (note 51, supra), there is conspicuously absent any determination 
of what those standards should be, as well as any discussion of how such standards would be 
effective without comprising detailed government control over what can be said over the 
airwaves. 

The Commission applied the ‘‘fairness” test in a reprimand delivered to station WLIB, New 
York City. The station had broadcast a series of programs advocating a national Fair Employ- 
ment Practices Commission, without soliciting other views on the subject. In a letter made 
public by the Commission the station was told that it must “‘seek out, and encourage the 
broadcast of opposing views.” Chicago Tribune, p. 18, col. 4 (April 14, 1950). 


5% The analogy to the action of the Department of Justice in Associated Press v. United 
States, 326 U.S. 1 (1945), would seem sound. Furthermore, since it is the government that de- 
termines who is to operate a radio station, the duty to protect free speech actually goes far be- 
yond the duty inferred from the Sherman Act as regards newspapers. 
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II. THE MANSFIELD JOURNAL CASE 


Under Section 311 of the Communications Act, the Commission is to refuse 
a license to any person who “has been finally adjudged guilty by a Federal 
court of unlawfully monopolizing or attempting unlawfully to monopolize, 
radio communications ... or to have been using unfair methods of compe- 
tition.” Section 313 gives courts authority to revoke licenses of radio broad- 
casters upon their being found guilty of antitrust violations in regard to radio.* 
No other provision of the Act relates to monopoly in express terms. By normal 
rules of statutory interpretation, the Commission would seem to be precluded 
from denying a license to one engaged in monopolistic practices unless he had 
been convicted, and then only if the conviction was for activities in radio com- 
munications.’’ The Commission, however, has not felt itself so limited, and its 
authority in this respect was affirmed in the Mansfield Journal case. 

The Mansfield Journal Company had applied for AM and FM licenses, 
both of which were denied by the Commission on the basis of the applicant’s 
previous activities as the sole newspaper in the town of Mansfield, Ohio.* 
These activities included coercion of advertisers to prevent them from using 
the existing radio station, WMAN, refusal to carry the program log of the radio 
station, and refusing to print any save unfavorable comments about the station. 
Since WMAN was the only other medium of mass communication in the town, 
the Commission concluded that the applicant’s conduct was for the purpose of 
securing a monopoly of mass advertising and news dissemination. Under these 
circumstances, the Commission determined that a grant of a broadcasting li- 
cense would be inconsistent with the public interest. The Court of Appeals for 
the District of Columbia saw no usurpation of authority by the Commission 
and affirmed the administrative body’s decision. 

In regard to the Commission’s authority to deal with problems of radio 

monopoly without prior antitrust convictions, the court had clear precedent. 
The Networks* case, testing the validity of the Commission’s chain broadcast- 
ing regulations, had gone much farther than the facts of the case required in 
upholding the regulatory body’s authority to prevent monopolization of the 
radio field, Justice Frankfurter declaring for the Court, 
Nothing in the provisions or history of the Act lends support to the inference that the 
Commission was denied the power to refuse a license to a station not operating in the 
“public interest” merely because its misconduct happened to be an unconvicted vio- 
lation of the anti-trust laws. 


55 48 Stat. 1086 (1934), 47 U.S.C.A. § 311 (Supp., 1949). 

8 48 Stat. 1087 (1934), 47 U.S.C.A. § 313 (Supp., 1949). 

51 Compare Continental Casualty Co. v. United States, 314 U.S. 527 (1942). 
5* Fostoria Broadcasting Co., 3 R.R. 2014a (1948). 

5* National Broadcasting Co. v. United States, 319 U.S. 190 (1943). 

% Thid., at 223. 
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But the Mansfield Journal had engaged in monopolistic practices as a newspaper 
and not as a broadcasting licensee; hence the question of monopoly within the 
radio field was not really involved. In fact, the applicant’s actions were in- 
tended to bring about not radio monopoly, but no radio at all; he sought to at- 
tain a monopoly of Mansfield’s advertising, by running Station WMAN out 
of business.* The court of appeals seemed unaware that it was going beyond the 
broad dicta of the Networks case when it announced: 


The fact that a policy against monopoly has been made the subject of criminal sanction 
by Congress as to certain activities does not preclude an administrative agency 
charged with furthering the public interest from holding the general policy of Congress 
to be applicable to questions arising in the proper discharge of its duties. . . . Monopoly 
in the mass communication of news and advertising is contrary to the public interest, 
even if not in terms proscribed by the antitrust laws.@ 


Only in passing did the court point out that the character of the applicant is 
specifically a relevant consideration under the terms of the Act.** This considera- 
tion in itself would seem to allow the Commission to deny licenses to applicants 
engaging in unfair business practices. That the Commission and the court pre- 
ferred to rest their decisions on the broader test of public interest suggests that 
the goal is not only to forestall monopoly in radio, but also to give the Com- 
mission discretion to prevent or discourage monopoly in the other agencies of 
mass communication.*4 This view is further indicated by a Commission state- 


* There is no finding by either the Commission or the court that applicant was even con- 
sidering applying for a radio license at the time he engaged in his monopolistic conduct. Conse- 
quently, the relation of his conduct to radio is hardly more than incidental. 

62 180 F. ad 28, 33 (App. D.C., 1950). 


* Section 308(b) of the Act, 48 Stat. 1084 (1934), 47 U.S.C.A. § 308(b) (Supp., 1949) de- 
clares that the Commission may investigate the ‘‘citizenship, character, and financial, technical 
and other qualifications of the applicant to operate the station.” In Mester v. United States, 
70 F. Supp. 118 (N.Y., 1947), the court upheld the Commission’s action in refusing to approve 
a transfer of a license which would give the appellant majority ownership of the station. The 
appellant had had many difficulties with government agencies as to weight shortages, O.P.A. 
violations and misleading labeling, from which the Commission deduced that appellant did not 
possess a sense of public responsibility necessary to operate a radio station in the public in- 
terest. But see Hugh O. Jones, 11 F.C.C. 1138 (1947), in which the Commission granted a 
license to applicant who had disregarded local liquor and gambling laws for an extended period 
of time. 

64 The decision could have been based on any of three grounds: 


a. Since the Mansfield Journal was the only newspaper in town, and since it had attempted 
to acquire an advertising monopoly, the grant of a radio license would enhance the possibilities 
of achieving such a monopoly, perhaps even to the extent of driving WMAN out of business 
entirely. However, the thrust of the decision does not indicate such a basis, no mention being 
made of the effect a new station would have on WMAN. It has not been a consistent policy of 
the Commission to consider the economic effect on existing licensees in their grant of licenses 
to new broadcasters. FCC v. Sanders Bros. Radio Station, 309 U.S. 470 (1940). But see FCC, 
An Economic Study of Standard Broadcasting (1947). 

b. Since appellant had engaged in monopolistic conduct before, it was probable that he 
would do it again, a variation of the “bad man” theory. If this were the basis, it would seem 
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ment to the effect that monopolistic conduct by the motion picture studios, even 
though occurring wholly within the motion picture field, would be an important 
factor in determining the studios’ qualifications as broadcasting licensees.* 
When this statement is compared with a recent Commission decision granting a 
license to an applicant known to be violating the local liquor and gambling 
laws, it becomes evident that the Commission is interested not in serving as a 
general law-enforcement agency, but rather as an influence in the promotion 
of full freedom in all media of mass communication. 

The result in the Mansfield Journal case seems sound, despite the reliance 
placed on the classification of the applicant’s conduct as monopolistic. Irrespec- 
tive of whether the Mansfield Journal had engaged in any activities in violation 
of the antitrust laws, the past conduct of the applicant and the potential evil 
of concentrating further control over communications into the hands of the 
applicant afforded a substantial basis for determining that the public interest 
would not be served by the grant of a license. 


Ill. THe Unique Position OF THE COMMISSION 


Recounting the expansion of the standard of public interest is much easier 
than accounting for it, since neither the courts nor the Commission have ever 
discussed the unique regulatory position of this administrative body. Radio 
regulation, aimed at preventing technological interference, necessarily brought 
about a limitation of entry into the field. Radio is not as free as the press, and 


to say that it should be is either to ignore the limitation on the availability of 
frequencies or to suggest a return to the chaos existing prior to 1927. 

The Commission cannot confine its activities solely to prevention of techno- 
logical interference any more than the utility commissions can restrict their au- 
thority to rate regulation.” Restriction on entry into the radio field secures the 
station owner against new competition. Consequently, the broadcaster’s in- 
centive to improve and increase the service rendered is largely confined to the 
fear of losing revenue to the other existing stations. In towns where only one or 


that the authority of the Commission to consider character would have come in for more dis- 
cussion than it did. Compare Mester v. United States, 70 F. Supp. 118 (N.Y., 1947). 

c. The Commission is the only regulatory body concerned with communications, and it 
should do all in its power to see that monopoly does not exist in any form of communications, 
whether that form is normally under the control of the Commission or not. In addition to the 
language quoted in the text, the court gave further indications that this was the rationale by its 
citation of Southern Steamship Co. v. NLRB, 316 U.S. 31 (1942), in which the Supreme Court 
decided that the Board was powerless to order reemployment of sailors who had been accused 
of mutiny by their employers. Although no mutiny charges had been brought under the mutiny 
statute, the Supreme Court declared that the Board was not ‘‘commissioned to effectuate the 
policies of the Labor Relations Act so single-mindedly that it may wholly ignore other and 
equally important Congressional objectives” (p. 47). 

*s Reply by Commission to Questions of Senate Interstate Commerce Committee, 1 RR 
gt: 125 (1949). 


Hugh O. Jones, 11 F.C.C. 1138 (1947). ‘1 Note 14, supra. 
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two stations are licensed, the licensee’s incentive can be almost nonexistent. It 
thus becomes the Commission’s duty to promote the quality of service normally 
produced by competition; the Commission must construct the standard of pub- 
lic interest as a substitute for the “public interest” which automatically asserts 
itself in the “free market.” 

As indicated, the similarity of radio to the public utility is limited. A rough 
railroad ride or a high electric bill can be independently judged as such by the 
public; to some extent, a barometer is provided as to what regulation is neces- 
sary. But a broadcaster who slants the news can determine how the people shall 
judge, and a broadcaster who fosters racial prejudice can entrench the American 
dilemma. Consequently, the determination of what regulation is necessary to 
promote freedom of radio may often require a judgment as to what the public 
values should be, rather than what they are. 

Most important, the “product” of radio is speech, and it is the dilemma of the 
Commission to enforce freedom of speech without becoming a government 
censor. Under such circumstances, there can be no well defined standards. From 
case to case, from situation to situation, the regulatory body must determine 
how the public interest can best be served. Since the “‘product”’ is speech, the 
fact that radio is largely controlled by a single economic class, which shares iden- 
tical or similar economic and political philosophies, can assume a relevance not 
present in public utility regulation.”* Effective radio regulation requires listener 
protection from ideas and ideals foisted upon them without opportunity to hear 
“the other side.” 

If the Commission is to use value judgments in determining who is to broad- 
cast and what are to be the standards of programming, an open expression of 
these policies is essential to prevent perversion of this potentially dangerous 
control. Further, a frank recognition of the extent of this control and the basis 
for its existence can forestall broadcaster attacks on the Commission’s au- 
thority. The report revising the Mayflower doctrine is commendable in this 
respect. The possibility of “government” radio is considerably lessened and 

68 Some broadcasters have claimed that the only restriction on the availability of station 
frequencies is the one the government “decrees.” At the beginning of 1950 there were 
2,835 AM and FM stations on the air, with 358 applications pending before the Commission. 
Broadcasting, p. 88 (Feb. 13, 1950). There is no reliable estimate of how many additional sta- 
tions can be accommodated now or in the near future. The fact remains that a brief perusal of 
any volume of the Commission Reports clearly indicates that there are more applicants than 


there are stations, and that it is the Commission that decides which of the applicants will get 
the license. 


6s The Commission is now investigating charges that G. A. Richards, owner of stations in 
Los Angeles, Detroit and Cleveland, instructed his newscasters to slant the news and inject 
racial and religious bias into their newscasts. Evidence proves that, at Richards’ order, a news- 
caster implied that Mrs. Roosevelt’s automobile accident in 1945 was caused by her drunken- 
ness. There is little question that many people believed this report. 

71° See Llewellyn White’s statement quoted in text supra, at 85. The cost of setting up a 
radio station (Note 40 supra) is some substantiation of the claim that radio stations are con- 
trolled by one economic class, unrepresentative of the listening public. 
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that of radio becoming an even more effective means of mass communication is 
considerably enhanced if the Commission is conscious and open about the 
authority exercised.” 

The standard of public interest, convenience and necessity gives the Com- 
mission the discretion necessary to carry out its obligations. Its use provides 
the conceptual frame for regulation required by the concomitant factors of 
technological limitations on the number of stations and the desire to prevent 
one-sided control over an important means of mass communication. 


ANCIENT RULES AND MODERN TRUSTS 


I 


Motivated by a deep distrust of the ability of future generations to preserve 
property interests, testators frequently attempt to retain control of their wealth 
and to project their authority over its use and distribution far beyond the 
grave.* Not only does the law furnish elaborate devices by which such control 
may be carried out, but the possibility of large tax savings provides a strong 
additional incentive for the creation of multiple generation gifts.? The number 
of successive estates which may be set up is limited by the rule against per- 
petuities. However, since future interests are now invariably created by the use 
of trusts,’ the restraints on land at which this rule was originally directed are 


™ Advocates of government-controlled radio in Great Britain point with scorn at the 
American system whereby private advertisers set the standards of radio content. In his recent 
book, British Broadcasting (1950), R. H. Coase quotes one supporter of the British system as 
saying (at 133), “‘It is one of the many advantages of the public ownership and control of the 
radio that certain standards have been maintained. We have kept out the advertiser of pills 
and corn-plasters and suchlike who holds the American radio in the hollow of his hand. . . .” 


* The ability to control property after death has been referred to as “‘the greatest latitude 
ever given in the history of the world to the volition and caprice of the individual.” Maine, 
Village Communities 42 (1889). For a comprehensive outline of the economic and psychological 
motives for which donors “‘transmute their volition into dead hand restraints” and of the 
general community objectives in policing such restraints, consult McDougal and Haber, 
Property, Wealth, Land 246-49 (1948). The various legal devices by which these restrictions 
may be carried out are discussed in Scott, Control of Property By the Dead, 65 U. of Pa. L. 
Rev. 527, 632 (1917). 


* See text infra p. ror. 


3 As the basis of wealth shifted from land to intangible property interests, the possibilities 
of dissipation and mismanagement of family holdings increased, and the use of the trust as a 
device for the transmission of wealth from generation to generation eventually became almost 
universal. 

The English Property Act of 1925 made all future interests equitable interests. Now the 
only legal freehold estate in English law is the fee simple absolute in possession. If a series of 
future interests is created, the legal fee simple title vests in the life tenant in possession in trust 
for all subsequent beneficial owners. Cheshire, Modern Real Property 470-71 (6th ed. 1949). 

In Illinois, where it is necessary for the conservation, preservation, or protection of real 
estate subject to legal future interests, a remainderman may petition a court of equity to 
appoint a trustee with authority to sell, mortgage, or lease the property orto take any other 
measures necessary for its preservation. Ill. Rev. Stat. (Bar ed. 1948) c. 22, § 50. 
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largely nonexistent. The owner of a /egal life estate or defeasible interest sub- 
ject to a transfer over on a future contingency was far more reluctant to invest 
in his property than one whose interest was absolute, since he might not obtain 
the full benefit of the improvements which he had made;‘ and unless the legal 
power to convey a fee was vested in one person, property was rendered less 
alienable. The rule against perpetuities, by requiring all interests to vest within 
lives in being and twenty-one years, limited the period during which absolute 
ownership could be postponed and thereby operated to remove restraints which 
otherwise might have been prolonged indefinitely.’ When a trust is created, how- 


4 Gray, The Rule Against Perpetuities 253 (3d ed. 1915). It is conceivable, of course, that 
the objective of the rule against perpetuities in this regard could have been accomplished by 
giving the life tenant a right in fee to the benefits of the improvements which he had made. 
However, the difficulty of measuring the value of this interest and the complications in title 
which would have resulted would appear to have rendered such a scheme unfeasible. 


5 The effect of the rule was indirect; by requiring all interests to vest within a specified 
period it assured that all future interests would become one present interest in fee within a 
limited time. The use and alienability of property were impeded by the existence of future 
interests per se; vested future interests were often as objectionable to the policy behind the 
rule as contingent interests. Assume, for example, that property was devised to A for life, 
B for life, remainder to either D or E, whoever first became minister; assume also that all four 
parties were alive at the death of the testator. To convey a fee the concurrence of four parties 
would be necessary. When D became a minister, i.e. when all interests became vested, the 
alienability of property was not facilitated merely because the fee could then be conveyed by 
the joint action of only three parties. Although theoretically such a conveyance was possible, it 
was obviously more difficult for three persons to convey property than it was for one, and the 
property would not be entirely free from these indirect restraints until A and B died and D’s 
interest became absolute. As of the time the devise was originally made, this would have to 
occur within lives in being and twenty-one years. 

Many courts have considered not when future estates will begin, but how long it would be 
before an absolute interest could be conveyed. Since contingent interests are theoretically 
alienable it would be legally possible to convey a fee whenever there were no unborn re- 
maindermen. Therefore, it has frequently been held that alienable contingent interests (those 
which, with all prior interests, could be released to convey a fee) were not subject to the rule 
against perpetuities, that the rule is satisfied by the existence of persons who by their joint 
action could convey a fee. Gray strongly objected to the statutes and cases which formulated 
the rule in this way, realizing that this would tend to extend the period during which property 
could be tied up, since from a practical point of view, it would often be difficult to obtain 
the consent of all interested parties when an attempt to convey a fee was made. Gray, The 
Rule Against Perpetuities 252-63 (3d ed. 1915). 

Some states have adopted statutes phrasing the rule in terms of postponing the absolute 
power of alienation. Although courts have had great difficulty in applying such rules due to an 
inability to forget the concept of ‘‘vesting,” it is submitted that stating the rule in this way 
indicates more clearly the aims at which the rule was directed. All of these statutes have been 
modelled after the New York legislation of 1832 which states that the power of alienation 
may not be suspended longer than two lives in being. ‘“The absolute power of alienation is 
suspended when there are no persons in being by whom an absolute fee in possession can be 
conveyed. Every future estate shall be void in its creation, which shall suspend the absolute 
power of alienation . . . for a longer period than two lives in being at the creation of the 
estate.” N.Y. Real Property Law (McKinney, 1918) § 42. For the history and the difficulties 
in applying the New York statute, see Fourth Supplemental Report of the Commission to 
Investigate Defects in the Law of Decedent’s Estates, N.Y. Legislative Document No. 55 
(1933), reprinted in combined Reports of the Decedent Estate Commission. Compare Fraser, 
Rationale of the Rule Against Perpetuities, 6 Minn. L. Rev. 560 (1922). 
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ever, the legal fee vests immediately in the trustee. Settlors ordinarily confer 
broad discretionary powers on trustees to sell, lease or mortgage,* and even 
where such powers have been expressly withheld, they may still be exercised if 
a court of equity deems it necessary.’ The alienability and development of trust 
property, therefore, is in most cases unaffected by the existence of equitable 
future interests, whether vested or contingent. The caution usually exercised 
by trustees may impose practical restraints on alienability, but since most trust 
property now consists of securities rather than productive assets (such as land), 
these restraints have become relatively unimportant. 

The rule against perpetuities may once have operated effectively to free land 
from the restraints imposed by aristocratic family dynasties,* but, although the 
rule still applies to the legal and equitable interests set up by a trust, its justifi- 
cations have disappeared. Not only does it fail to enforce any public policy, but 
it serves to complicate the drafting of trust instruments. The validity of dis- 
positions has been made to depend on the draftsman’s facility in manipulating 
an archaic formula.* The rule at one time also served to limit the duration of 


6 Carey and Schuyler, Illinois Law of Future Interests 601 (1941). 


7See In re Pulitzer’s Estate, 249 N.Y. Supp. 87 (1931), aff'd 139 N.Y. Misc. 575, 260 
N.Y. Supp. 975 (1932). Although the will prohibited the trustees from disposing of stock, the 
court authorized a sale to protect the beneficiaries from the serious loss which was bound to 
result from the continued operation of the corporation. 


* The development of the free alienability of land and the power to create future interests, 
and the consequent evasion of the incidents and services of feudal tenure, represented the 
triumph of the family as the primary property-owning unit. The rule against perpetuities, on 
the other hand, represented a limited protection of the individual property owner against 
restraints which arose from the attempts of family heads to project their will into the future. 
See Plucknett, A Concise History of the Common Law 491-515 (1948). As it was formulated 
in the early seventeenth century, the modern rule against perpetuities also represented the 
economic policy of society against permitting land to be withdrawn from circulation for too 
long a period. It was first necessitated by the recognition of indestructible future interests. 
Pells v. Brown, Cro. Jac. 590 (1620), held that a fee mounted upon a fee was not barrable by 
a common recovery. The modern rule against perpetuities was first announced in the Duke 
of Norfolk’s Case, 3 Ch. Cas. 1 (1682). 

For the development of the rule, see Gray, The Rule Against Perpetuities §§ 123-200 (3d 
ed. 1915). 


* The authorities appear to be more concerned with defeating the objectives of the rule 
than with making it effective. Professor Leach has pointed out that “anything a testator is 
likely to want can be done within the limits of the Rule Against Perpetuities.” Leach, Per- 
petuities in a Nutshell, 5: Harv. L. Rev. 638, 668 (1938). Professor McDougal, however, 
has severely criticized the rule. ‘[TJhe principal doctrinal statements of the rule are either 
tautologous or metaphorical, bearing little relation to observable facts and making com- 
pletely unrealistic assumptions about cause and effect in determining forbidden consequences; 
these principal doctrinal statements purport to make reference to, and to guide and justify 
the making of decisions about the whole range of practical problems inherent in the variegated 
objectives of donors in the wealth transmitting process . . . the policies which might be thought 
to be relevant in terms of their relation to clarified community objectives, to each of the 
specific objectives of donors are as a result hopelessly confused and poorly implemented. . . .” 
McDougal, op. cit. supra note 1, at 251. Aside from a few cursory statements to the effect 
that the rule is aimed at preventing prolonged restraints on the fluidity of property, most 
other authoritative discussions of the subject appear to take its underlying policies for granted; 
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trusts, but it was rendered ineffective even for this purpose by the recognition 
of indestructible trusts by which settlors could postpone the enjoyment of the 
trust principal far beyond the time at which all interests became vested.'* To 
limit the duration of these trusts, courts in several jurisdictions have formu- 
lated a new rule to the effect that a private trust may not be made indestructible 
for a period longer than lives in being and twenty-one years." The measuring 


see, for example, Carey and Schuyler, Illinois Law of Future Interests § 475 (1941); 2 Simes, 
Future Interests § 490 (1936); Kales, Future Interests § 121 (1920); Gray, The Rule Against 
Perpetuities (3d ed. 1915). There are a few exceptions, however; the objectives of the rule have 
been very clearly stated in Rundell, The Suspension of the Absolute Power of Alienation, 19 
Mich. L. Rev. 235, 237-38 (1921) and in Fraser, The Rationale of the Rule Against Per- 
petuities, 6 Minn. L. Rev. 560 (1922). Both writers, however, are silent as to whether the time 
limits imposed by the rule are adequate. Aside from the rather harsh statements by McDougal, 
op. cit. supra note 9, and a few casual comments by Professor Leach in his Cases on Future 
Interests 893 (1935), the policy foundations of the present time limitations have not been 
adequately considered. 


1° Claflin v. Claflin, 149 Mass. 19, 20 N.E. 454 (1889). The testator left one-third of his 
estate to his son, $10,000 to be distributed when he reached 21, $10,000 at age 25, and the 
balance at age 30. The son, just prior to his twenty-fifth birthday, brought an action to compel 
the trustee to turn the principal over to him on the ground that a cestui who is sui juris 
and who possesses an absolute indefeasible interest may call for the trust to be terminated. 
The court held, however, that to terminate the trust would be to defeat the intent of the 
testator and that the provision of the will postponing enjoyment after the son’s interest had 
vested was valid. 

English courts had reached the opposite result and permitted the trust to be terminated 
in Saunders v. Vautier, 4 Beav. 115 (1841). Gray criticized the Claflin decision on the ground 
that at common law it was against public policy to restrain a man in the enjoyment of property 
in which no one but himself had an interest; he claimed that the Massachusetts court had intro- 
duced a novel idea into the law—the inalienability of absolute interests.Gray, The Rule Against 
Perpetuities §§ 120, 121i (3d ed. 1915). The majority of American courts which have con- 
sidered the problem, however, have followed the Claflin doctrine. See cases cited in 4 Bogert, 
Trusts and Trustees § 1002 at note 52. 

Once all interests have vested, a provision postponing enjoyment does not violate the rule 
against perpetuities, since the rule is concerned only with the time at which future interests 
vest and not how long they may last. Assume property is given in trust to A for life, remainder 
in fee to A’s first son, A having no children at the time the trust is created. There is a pro- 
vision in the will or deed, however, that the property is not to be transferred to the son until he 
reaches fifty. The rule against perpetuities is not violated, since the son’s interest must vest 
when he is born. Under the Claflin doctrine, however, the trust in the example stated will con- 
tinue twenty-nine years beyond the perpetuities period (the son’s twenty-first birthday). 
Gray, op. cit. supra note 14, §§ 121c-121f; Carey and Schuyler, Illinois Law of Future Inter- 
ests § 480 (1941). 


™ 2 Simes, Future Interests § 557 (1936); 1 Bogert, Trusts and Trustees § 218 (1935). This 
rule has not as yet been clearly spelled out, but certain of its characteristics appear not to 
have been disputed by the authorities. A provision postponing enjoyment beyond the per- 
petuities period will not render the trust subject to external attack by heirs, devisees, or 
other persons whose interests are hostile to the beneficiary. Cleary, Indestructible Testamen- 
tary Trusts, 43 Yale L. J. 393 (1934). The whole trust will not be declared void, as is the case 
where the vesting rule is violated, but only as to those interests which last beyond the perpetui- 
ties period. The rule provides that the trust will be terminated any time after lives in being and 
twenty-one years only if the beneficiaries so desire. If the beneficiaries take no action to com- 
pel the trustee to convey the trust assets to them, the trust may continue indefinitely. The 
rule, therefore, does not directly limit the duration of trusts, but limits their prolonged -in- 
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period of the vesting rule was instinctively adopted by referring to any property 
interest which lasted too long as a “perpetuity.”” Courts have terminated 
trusts without realizing that in doing so they have been developing a new rule 
and have not been applying the rule against perpetuities.* The “duration 
rule” has thus been formulated almost entirely by judicial instinct, and the 
problem of why it is undesirable to have wealth tied up in trust for long periods 
has not been carefully considered. Authorities on the subject have stated that 
the policy underlying the duration rule is the same as that which necessitated 
the vesting rule.*4 Uncritical statements of this character and the failure to 


destructibility. Morray, The Rule Against Prolonged Indestructibility of Private Trusts, 
44 Ill. L. Rev. 467 (1949). 

Other aspects of the rule have been less clearly defined. It appears uncertain, for example, 
when the measuring period of the rule should begin. Kales thought that the period should begin 
to run from the time that the trust was created. Kales, Rule Against Perpetuities, 20 Harv. L. 
Rev. 192, 202 (1907). Gray, however, felt that the period must be measured from the time at 
which the future interest involved vests. Gray, op. cit. supra note 14, § 121 ii. See also Morray, 
The Rule Against Prolonged Indestructibility of Private Trusts, 44 Ill. L. Rev. 467, 473-74 
(1949). 

The meaning of the term “‘indestructibility” also appears to be unsettled. Most courts 
appear to have held that a trust is not indestructible if it may be terminated by the joint 
action of all beneficiaries. Morray, at 471. One writer, however, realizing the practical diffi- 
culties of securing collaboration when there are many beneficiaries, some of whom may not 
want the trust to be terminated, has defined as “indestructible” any trust which cannot be 
terminated by the action of a single beneficiary. Whiteside, Restrictions on the Duration 
of Business Trusts, 9 Corn. L. Q. 422, 431 (1924). 

Carey and Schuyler have stated that there is no necessity for a rule limiting the duration 
of indestructible trusts at all. The Claflin doctrine “has always been applied with a view to 
the attainment of a wholesome purpose, i.e., to enable a testator to accomplish legitimate 
objectives.” It is argued that property in trust is given fluidity by the invariable presence of 
powers of sale in trustees, or by the power of a court of equity to direct a sale when necessary. 
Moreover, it is contended that these factors, plus the fact that all interested beneficiaries and 
the trustee may terminate a trust at any time they so desire, demonstrate that there is no 
need for a rule to govern the life of trusts. Carey and Schuyler, Illinois Law of Future Inter- 
ests 601 (1941). Professor Scott, although he discusses the vesting rule—and almost every 
other aspect of the law of trusts—doesn’t even mention the rule against prolonged inde- 
structibility. Scott, Trusts § 62.10 (1939). 


"2 See cases cited in 1 Bogert, Trusts and Trustees § 218 n. 55 (1935) and also in Gray, The 
Rule Against Perpetuities §§ 235-46 (3d ed. 1915). 

*3 Professor Simes points out that in its primary meaning a ‘‘perpetuity” was an inalien- 
able interest and that whether the rule which has been applied to the duration of trusts “‘is 
the same rule as the one which restricts the creation of contingent future interests would seem 
to be largely a matter of words. If there is not one rule, there are two exactly similar rules.” 
2 Simes, Future Interests § 490 (1936). 


+4 2 Simes, Future Interests § 553 (1936); Gray, The Rule Against Perpetuities § 121i (3d ed. 
1915); Morray, The Rule Against Prolonged Indestructibility of Private Trusts, 44 Ill. L. 
Rev. 467, 469 (1949); Brownell, Duration of Indestructible and Spendthrift Trusts, 23 Corn. 
L. Q. 629, 633 (1938). 

The history of the New York statute, supra note 5, has provided the basis for extensive dis- 


cussion of the whole perpetuities problem. In 1932 the State Legislature passed an act re- 
storing the common-law rule, which in effect would have extended the permissible duration of 
indestructible trusts. The act was vetoed by Governor Roosevelt, however, who recommended 
that a commission be set up to study the proposed changes. The hearings and findings of that 
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reexamine questions of policy are unfortunate, for it is difficult to see just what 
policy is being effectively implemented by a rule which permits trusts to be 
made indestructible for a hundred years.*s If there is any justification for a rule 
limiting the duration of trusts it must be found by an examination of the func- 
tion of the private trust in its present economic and social context. 


II 


The primary function of a trustee is to conserve, not to create, wealth."* He 
must invest in accordance with strict requirements prescribed by statute, by 
court decision, and by the terms of the trust instrument. Although trust funds 
have played an increasingly important role in the production of wealth, they 
have been limited to highly conservative, nonspeculative securities.’’ Statutory 
and judicial preference has been given to government bonds and other fixed 
obligations; in many states the purchase of common stock by trustees has been 
strictly forbidden."* Economists have long realized, however, that in an economy 
of fluctuating price levels it is important that a large portion of all investments 
take the form of equities.*® Since 1935 there has been little, if any, net equity 
investment either directly by individuals or by intermediary financial institu- 


commission have been thoroughly recorded and it is interesting to note that although there 
was extensive discussion of complex technical problems, considerations of economic 

were, with one exception, completely ignored. The statement by Professor Butler of the Ford- 
ham Law School pointed out that the use of trusts had contributed to the freezing of assets 
and the withdrawal of money from the capital market and that this itself should be a sufii- 
cient reason not to extend the existing permissible period of trusts. Fourth Supplemental 
Report of the Commission to Investigate Defects in the Laws of Estates, N.Y. Legislative 
Document No. 55 (1933), reprinted in Combined Reports of the Decedent Estate Commission, 
at 637-39 (1933). Of the many discussions, both in leading texts and major law review articles, 
which have dealt with the duration of trusts, Professor Butler’s memorandum appears to be 
the only one in which the relation of the problem to questions of economic policy has been 
mentioned. 


*S Leach, op. cit. supra note 9, at 668. 


© 2 Am. Inst. of Banking, Trust Business 463-64 (1935). “The accumulation of wealth, 
and its preservation, are distinct functions often requiring distinct and different techniques. 

, The Coneten © cheat, sen Sonne ae oe see It is his function to conserve 
and not to produce.” Headley, A Trustee in a World of Changing Values, 5 Law & Contemp. 
Prob. 355, 356 (1938). See also Stephenson, Living Trusts 289 (1928). 


7 See 3 Bogert, Trusts and Trustees §§ 671-80 (1935); Legal Lists in Trust Investment 
49 Yale L J. 891 (1940). 
"8 3 Bogert, Trusts and Trustees § 679 (1935). 


9 Hansen, Fiscal Policy and Business Cycles 341 (1941); Jones, Facilitating the Flow of 
Savings Into Private Investment 33, 56 (1949) (unpublished doctor 
ment of Economics, University of Chicago). The 
that in an industry in which price levels 


attempts to avert it may cause excessive ph 

funds for maintenance and repairs. Simons, Federal Tax Reform, 14 Univ. Chi. L. Rev. 20, 65 
(1946). This in turn results in expensive court proceedings and has an adverse psychological 
effect on the business communitv. 
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tions, and practically all outside financing by corporations is presently being 
done by the issuance of bonds.”* Corporation and personal income tax structures 
are particularly conducive to debt fimancing,” as is the desire to create leverage 
for common stock or to facilitate control by small groups of stockholders.” Be- 
cause of inflation and high corporate profits most post-war capital expenditures 
have been financed by the reinvestment of retained earnings; the ratio of 
equity to total corporate capitalization consequently has remained relatively 
high.*4 But present inflation cannot be relied upon to maintain existing equity 
ratios. Nor can it be assumed that the supply of capital from internal sources 
will continue to be adequate and that more outside equity investment would 
not be desirable. Should the present level of corporate profits decline, it is con- 
ceivable that to secure sufficient funds and still retain low debt ratios more cor- 
porations will be compelled to seek equities on the market. The amount of 
capital available for this purpose may not be sufficient if funds continue to be 
placed in trust. 

A more immediate problem, however, is the inadequate supply of capital 
available in any form for small and new businesses.” The few equities purchased 
by trustees are invariably those of the highest quality which offer a minimum 


% See Jones, op. cit. supra note 19, at 47-48, 56. New corporate capital issues in 1946, for 
example, were only 21 per cent common stock; in 1947, 13 per cent; and in the first nine months 
of 1948, 9 per cent. 

* Corporations heavily financed with bonds may realize substantial tax savings, since, in 
computing their tax base, interest is deductible from gross income while dividends are not. 
Int. Rev. Code § 23(b), 26 U.S.C.A. § 23(b) (1940). Moreover, the redemption of bonds is 
considered a return of capital to the bondholder rather than ordinary income. Tax savings 
result primarily, of course, from the special rate on capital gains and the provision for a stepped- 
up basis at death. There are greater difficulties in achieving this result in the case of stock. See 
Stockholder Realization of Corporate Earnings and the Income Tax, 17 Univ. Chi. L. 
Rev. 338 (1950). In addition a penalty under § 102 might be more easily avoided by insisting 
that the accumulated earnings were being retained to redeem the bonds. See generally 
Schlesinger, ‘“Thin” uaasatiem, 06a. L. Rev. 50 (1947). 


* SEC, Investment Trusts and Investment Companies, pt. 3, c. V, pp. 7-39 (1939). 


*3 In 1948 internal sources provided 65 per cent of corporate funds, as against 53 per cent 
in 1947. Council of Economic Advisers, Economic Report of the President: The Annual Eco- 
nomic Review 19 (1949). Corporate income has also been high in relation to debt charges, and 
corporations generally are now probably in a safe position to finance replacements and ex- 
pansion by issuing bonds. Jones, op. cit. supra note 19, at 44-45. 


™ The relation of equity to total funds in manufacturing corporations was 74.8 per cent 
in 1939, and 69.5 per cent at the end of 1947. Jones, op. cit. supra note 19, at 47-48. 


*5 It is difficult, of course, to estimate the extent to which trusts would limit the supply of 
equity capital available for larger firms. The total amount of outside financing by corpora- 
tions has rarely exceeded two billion dollars in any one year, and it is possible that equity 
capital for larger firms, if needed, could be made available in sufficient quantity by the exten- 
sion of the prudent man rule for trustees and by easing the restrictions on life insurance in- 
vestment. TNEC, Savings and Investment, pt. 9, p. 3729 (1939). See note 33 infra. 

* Special Committee to Study Problems of American Small Business, Future of Independ- 
ent Business XIX (1947). 


/ 
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risk.*’ If the capital requirements of new and small businesses are to be met by 
private investment, it would appear desirable either to facilitate more active 
investment by trustees or to limit the volume of savings being placed in trusts.** 

The inflated cost of living in recent years has created sentiment among pro- 
fessional trustees to the effect that the purchasing power of beneficiaries ought 
to be maintained.» Common stocks have, therefore, been looked upon with 
greater favor,** and measures which have tended to increase the powers of 
trustees to purchase equities are gradually being adopted. The statutory list of 
permissible investments is being eliminated in many states in favor of the 
“prudent man” investment rule.** In addition, legislative provision has been 
made in numerous jurisdictions for common trust funds, which have furnished 
a device for lower administrative costs and for greater diversification of invest- 
ments.** Moreover, trustees are more frequently being granted broad invest- 


27 See note 33 infra. Existing regulations have been regarded as a serious detriment to the 
flow of savings into outlets where they are most needed. Shattuck, A New Approach to the 
Prudent-Man Rule for Trust Investment, 23 Trust Bull. 28, 35-36 (Nov. 1943); Stephenson, 
Studies in Trust Business 231 (1938); TNEC, Savings and Investment, pt. 9, pp. 3729-34 
(1939). 

If the use of the trust device were to be limited, a larger portion of individual savings would 
in all probability be placed in the control of life insurance companies. Although money held 
by life insurance companies is technically not held in trust, since there is no segregated res, 
functionally there appears to be little difference. The investment problems of both are prac- 
tically identical, and whatever limitations may be necessary to limit the volume of savings 
flowing into one must of necessity be applied to the other. The statutory restrictions on life 
insurance investment closely parallel restrictions on the investment of trust funds. See Statu- 
tory Regulation of Life Insurance Investment, 57 Yale L. J. 1256, 1259 (1948). 


24 Of the $8.8 billion of personal savings in 1947, $7.7 billion was put in institutional forms 
of saving. Jones, op. cit. supra note 19, at 30. The proportion of this sum which was placed in 
trust funds is not definitely ascertainable. The total amount of funds held by trustees, how- 
ever, was estimated in 1939 to be $50 billion. TNEC, Savings and Investment, pt. 9, p. 3729 
(1939). 

29 Although a trustee is charged with conserving the corpus, he is not expected to conserve 
the “‘value” of the principal, but only the res—the actual subject matter of the trust. For most 
purposes of trust accounting, however, what is known as the ‘quantum theory” has been in 
the ascendency. According to this view the trust corpus is not a “thing” but a “value.” “It 
may be suggested that it is but an extension of the quantum theory to require a trustee to 
maintain a value measured in terms of purchasing power rather than of the monetary unit.” 
Headley, A Trustee in a World of Changing Values, 5 Law & Contemp. Prob. 355, 363, 365 
(1938). Such view has not, of course, been legally recognized. 

3® McCarrol, Common Stocks for Trust Investment, 23 Trust Bull. 3, 4 (May, 1944); 
Riddle, Trust Investments: Their Extent and Some Related Problems, 5 Law & Contemp. 
Prob. 339, 352 at note 10 (1938). Cowdrey, Investment Policy for Trustees, 85 Trusts and 
Estates 545, 547 (1947). 

* As of June, 1945 the prudent man rule existed by statute in nine states; and by court 
decision in eight others. Box Score on Trustee Investment Powers, 80 Trusts and Estates 552 
(1945). 

3% By 1945, twenty-five states had adopted common trust fund enabling statutes. 80 Trusts 
and Estates 445 (1945). Institutionalized Trusteeship: Avenues of Compensation Reform, 
58 Yale L. J. 924, 935 (1049); Headley, Uses and Limitations of Common Trust Funds, 
23 Trust Bull. 17, 22 (Nov., 1943). 
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ment powers in trust instruments. Despite these trends the proportion of total 
trust assets invested in speculative securities is still low.*’ It appears evident 
from the nature of the trust relationship that this will continue to be the case, 
for even where these reforms have been adopted it is still a fundamental rule of 
trusteeship that a fiduciary’s primary concern is the safety of the trust prin- 
cipal.34 Fear of surcharge causes him to act with extreme caution at all times. 
Investment at too high a rate of return may indicate that he has been speculat- 
ing, a practice which is universally condemned.*s Thus he may be penalized for 
attempting to earn a high return, whereas he has nothing to lose, and will be 
considered as having acted wisely, if he buys government bonds and highly 
secured real estate mortgages.** Therefore, despite attempts to abolish restraints 
on the type of securities a trustee may purchase, it is highly improbable that 
risk capital will be furnished to any great extent by trustees in the future. The 
equities that they buy will continue to be those of large established enterprises 
with long records of regular dividend payments.*’ The need for more risk capi- 


33 Undoubtedly trustees have purchased more equities in states where the prudent man 
rule exists than in legal list states. The reports of corporate trust companies in Massachusetts, 
where the prudent man rule has been in effect since 1830, show that 41.8 per cent of their 
trust funds was invested in common stock. In New York (a legal list state) 22 per cent was 
invested in common stock. 24 Trust Bull. 14, 15 (Sept., 1944). Although information is not 
directly available as to the types of stock held, it is extremely doubtful whether trustees have 
purchased anything other than “blue chips.” Writers who approve common stocks for trust 
portfolios unanimously recommend that great care should always be exercised so as to make 
certain that the security being purchased is of the highest quality. “‘[A] well-established busi- 
ness, financial strength, demonstrated earning capacity, a good record of dividend payments, 
capable management, and some prospects for growth and improvement in position . . . are 
almost prerequisite for a healthy equity investment.” Chapman, Investing Trust Funds Under 
the Prudent-Man Rule, 23 Trust Bull. 2, 7 (April, 1944). See also 2 Am. Inst. of Banking, 
Trust Business 169 (1935). Common trust funds also tend to increase the amount of common 
stock purchased by trustees; small accounts, which otherwise might prove difficult to invest 
at all, may be pooled for purposes of investment, and since greater diversification is thereby 
possible, more equities will be purchased. But again the equities which are bought are in- 
variably “‘blue chips.” ‘‘A common trust fund should never harbor a security which would not 
be bought for a single trust of like size.” Headley, Uses and Limitations of Common Trust 
Funds, 23 Trust Bull. 17, 23 (Nov., 1943). To the same effect see Hurley, Formulation of 
Investment Policy for Common Trust Funds, 80 Trust and Estates 296, 298 (1945). 

Since the corporations which have issued these safe securities usually acquire funds for 
capital expenditures from internal sources, it is usually the smaller enterprise and the new 
developing business which demand the funds of the capital market. The problem has not been 
solved, nor will it be solved, merely by permitting trustees to acquire more equities. 


34 3 Bogert, Trusts and Trustees § 612 (1935). 
35 Headley, op. cit. supra note 29, at 36s. 


3¢ Requiring corporate trustees to publish the rates of return on their investments might 
possibly make beneficiaries more aware of the inadequate investment services which trustees 
perform. 


37 See note 33 supra. Riddle, Trust Investments: Their Extent and Some Related Problems, 
5 Law and Contemp. Prob. 339, 353 (1938). In regard to life insurance companies it has been 
suggested that if insurance funds can be diverted into equities the degree of control over in- 
dustry which would result would in all probability necessitate government supervision. 
Statutory Regulation of Life Insurance Investment, 57 Yale L. J. 1256, 1274 (1948). The fact 
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tal, since it cannot be met by savings held in trust, requires that the possibility 
of limiting the amount of funds flowing into trust be considered. Since indi- 
viduals may themselves invest as conservatively as trustees, reforms aimed at 
limiting the use of trusteeship may be of no value in stimulating more active 
investment.’ Measures are currently under consideration, however, which 
have as their objective the promotion of greater risk-taking by individuals.*® 
Aside from these measures, the extent of any unwillingness on the part of in- 
dividuals to take risks cannot be determined until limitations on the use of the 
trust device have been enacted and tried. 


II 


A basic factor causing the huge flow of funds into the hands of trustees is the 
present gift and estate tax structure. Multiple generations gifts are taxable only 
once and huge savings are thereby made possible through the elimination of 
subsequent transfer taxes.4° The bargain rate on gifts encourages donors to 
dispose of at least part of their wealth during lifetime, and the desire to post- 
pone actual receipt of the gift by the donee undoubtedly causes many of these 
gifts to be executed by the use of a trust.” Additional tax savings may accrue 
to the beneficiary if his income may be split so that part of it is taxed to him 


that trustees and life insurance companies are usually required to diversify their investments 
could operate to prevent concentration. On the other hand, diversification is usually required 
only of the funds in individual portfolios, and the amount of stock controlled by an entire 
trust company might conceivably be great. 


3* It is maintained, for example, that the bulk of savings will come from people in middle- 
income groups who are more concerned with safety of principal than with gains that involve 
high risks. Council of Economic Advisers, op. cit. supra note 23, at 6s. 


39 Special Committee to Study Problems of American Small Business, op. cit. supra note 26, 
at XIX-XX. 


4 ‘Tf, for example, A left $5,000,000 to B, who left it to C, who left it to D, who left it to E, 
assuming that there were no marital deductions involved and that the property remained un- 
changed in value, four estate taxes would be imposed. E would finally inherit $718,721 or less 
than 15 per cent of the original estate. If, on the other hand, B, C, and D had been given succes- 
sive life estates with a final remainder to E, there would have been only one tax and E would 
inherit $2,569,600, or over 50 per cent of the original estate.” Lowndes, Introduction to Tax 
Planning for Estates, 27 N.C. L. Rev. 2, 10 (1948). This is not only the major tax motive for 
the creation of trusts, but it is also an incentive to extend their duration. 

* Consult Lowndes, op. cit. supra note 40. 


Attempts to take advantage of the lower rates on transfers inter vivos have been subject 
to an increasing number of difficulties which have resulted in the inclusion of the gift in the 
donor’s gross estate. The most recent examples, of course, are the cases of Comm’r v. 
Estate of Church, 335 U.S. 632 (1949) and Estate of Spiegel v. Comm’r, 335 U.S. 701 (1949). 
Gifts which are to take effect in possession or enjoyment at or after the death of the donor, 
or in which the trust is alterable, amendable, revocable, or terminable by the settlor alone or 
in conjunction with any other person, are all taxed as part of the donor’s estate. The types of 
trust transfers which retain the advantages of inter vivos dispositions have been greatly 
limited, but a donor may still postpone the receipt of a gift until after his death, or make 
it contingent upon the occurrence of some future event other than his own death. See Church 
and Spiegel in Perspective, 16 Univ. Chi. L. Rev. 711 (1949). 
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personally and the remainder taxed to the trust.“ Reform aimed at the aboli- 
tion of tax distinctions which encourage the use of trusts may itself reduce con- 
siderably the volume of funds flowing into the control of trustees.** The extent 
to which it may also be desirable to impose limitations on the use of the trust 
device depends upon the force of the other incentives for the creation of trusts, 
upon whether the social and economic functions of trusteeship outweigh the 
advantages to be gained by keeping private savings in the hands of individuals, 
and upon whether alternative means can be found by which the present justifi- 
able functions of trusteeship may be carried out. Tax reform, however, may be 
a necessary condition precedent to further curtailment of the use of trusts. 
Once the tax advantages of trusts have been eliminated, a major source of 
political opposition to legislation limiting the use of trusts will have been 
removed. 

One of the primary motives for placing wealth in trust is the desire to provide 
security for one’s dependents.“ The private trust, with the restrictions sur- 
rounding the trustee, is a convenient device for those who wish to leave widows 
free of financial worries and to provide for the support and education of chil- 
dren. Leaving property to the management of elderly widows, incompetents, 
and minors would obviously be even less desirable economically than the use 
of a trust; where property is left to such persons, some device by which the 
responsibilities of management can be shifted appears to be necessary. How- 
ever, legislation limiting the use of private trusts to the support of living bene- 
ficiaries of these three classes would allow the accomplishment of these objec- 
tives, while curtailing the adverse economic effects of trusteeship.” 

43 This can be accomplished in the case of a mandatory or discretionary accumulating 
trust by having the trustee accumulate trust income for periods of more than twelve months. 
Int. Rev. Code § 162(b)(c), 26 U.S.C.A. § 162(b)(c) (1945). Until recently another motive 
for the use of a trust was the desire to retain control over income-producing property when, in 
order to effectuate income tax savings, ownership of that property was divided among mem- 
bers of the donor’s family. The income from such property will now be taxed entirely to the 
grantor if he retains too great a degree of control. Helvering v. Clifford, 309 U.S. 331 (1949); 
Int. Rev. Code §§ 22(a), 166, 167, 26 U.S.C.A. §§ 22(a), 166, 167 (1945). The practical impor- 
tance of this problem was greatly diminished by the enactment of the split-income option in the 
Rev. Act of 1948. Int. Rev. Code § 51(b), 26 U.S.C.A. § 51(b) (Supp., 1948). 


«4 Tax reform would have little to do with smaller trusts since a settlor must have at least 
one hundred thousand dollars to be able to take advantage of the multiple generation gift tax 
saving. The increase in common trust fund legislation in recent years would seem to indicate 
that there are far more small trusts than previously. 


4S Headley, A Trustee in a World of Changing Values, 5 Law & Contemp. Prob. 355, 
364 (1938); 2 Am. Inst. of Banking, Trust Business 464-68 (1935). 

4* In the case of minors termination would have to be made mandatory when they attained 
majority; a rule merely limiting prolonged indestructibility would allow the trust to continue 
if the beneficiary so desired. Two states have already adopted similar legislation. In Oklahoma 
trusts are limited to twenty-one years or the life or lives of beneficiaries; the trust is required 
to specify the duration intended. Okla. Stat. (1941) tit. 60 § 172. In Louisiana an inter vivos 
or testamentary trust may last only ten years after the death of the author or ten years after 
the majority of any beneficiary who is a minor at the settlor’s death. La: Stat. Ann. (Dart, 
1938) § 9850.4. 
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In addition to its function as a family security device, the private trust has 
been used as an alternative to outright ownership by mature persons competent 
to manage their own affairs who nevertheless for a variety of reasons wish to 
relieve themselves of the responsibilities of property management.’ Inter 
vivos trusts with the settlor as beneficiary are desirable, from the point of view 
. of society, only to the extent to which they enable the beneficiary to engage in 
pursuits other than the management and investment of his own property.“ 
The services performed by trustees for doctors, artists and teachers, for exam- 


; ple, are perhaps necessary, but it is conceivable that if the trust device were un- 
; available for such purposes the same functions could be performed by property 
f management agencies and investment counselors. Whether the same degree of 


protection afforded by trusteeship could be guaranteed is doubtful; whether it 
is desirable is uncertain. It has been suggested in another connection that 
traditional notions about protecting the owner of property in the full enjoy- 
ment of its benefits may no longer be strictly applicable when the benefits and 
responsibilities of ownership have been divided.” The extent to which property 
can be safely and competently managed without making the manager a trustee 
would at least appear to merit investigation.* 


47 2 Am. Inst. of Banking, Trust Business 468-70 (1935); Stephenson, Living Trusts 33-36 
(1926); Jones, Facilitating the Flow of Savings Into Private Investment, op. cit. supra note 19, 
at 123, points out that persons who own a large amount of wealth may desire to place a portion 
xs of it in trust so that they can take active risks with the rest. 


4 2 Am. Inst. of Banking, Trust Business 464-65 (1935). It might be argued from a purely 
= theoretical point of view that whether the other activities in which such persons engage are 
socially and economically desirable can be determined only by the mechanism of the market 
and that these activities should not, therefore, be subsidized in any way. 
& 49 The “traditional logic of property” as applied to the modern corporation has resulted in 
S. the notion that the profits of industry, as far as the law is concerned, belong entirely to the 
fe security holders and that it is in their interest that the corporation should be operated. ‘In 
n the past, the ownership of business enterprise . . . has always, at least in theory, involved two 
i attributes, first the risking of previously collected wealth in profit-seeking enterprise; and, 
e second, the ultimate management of and responsibility for that enterprise. But in the modern 
); corporation, these two attributes of ownership no longer attach to the same individual or 
- group. . . . One traditional attribute of ownership is attached to stock ownership; the other 
1e attribute is attached to corporate control. Must we not, therefore, recognize that we are no 
longer dealing with property in the old sense? . . . Because an owner who also exercises control 
over his wealth is protected in the full receipt of the advantages derived from it, must it 
necessarily follow that an owner who has surrendered control of his wealth should likewise be 
protected to the full?” Berle and Means, The Modern Corporation and Private Property 
338-39 (1932). It would seem to follow from what the above quotation implies that the owner 
of wealth who has not only given up control, but who in addition is unwilling to take risks in 
productive enterprise, should be afforded even less protection. 


5° Compare, for example, the devices by which the benefits and responsibilities of wealth 
may be separated under the civil law. X can transfer property to Y upon the condition that 
Y will prudently manage the property for the benefit of Z or carry out any other wishes of X. 
This technique reaches substantially the same result as does a trust, and yet there is no fiduci- 
ary relation between the holder of the property and the beneficiary. ‘“The civil law does not 
impose upon the person on whom the charge is laid anything more than the bona fide per- 
formance of the duties expressly stipulated in the charge.” Lepaulle, Civil Law Substitutes 
for Trusts, 36 Yale L. J. 1126, 1136-37 (1927). 
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Lack of confidence in the ability of one’s successors and the desire to per- 
petuate control of property long after one’s children have attained their ma- 
jority undoubtedly constitute other basic motives for the creation of trusts, 
but it has long been recognized that one man’s vision is too limited to devise a 
property settlement flexible enough to meet the needs of future generations.” 
Price fluctuations, rapidly changing tax laws, and the problems of principal 
and income distribution which arise upon birth, marriage, divorce, or death 
are all factors which indicate the absurdity of attempting to honor for too long 
a period the dictates of the dead. Moreover, distrust of beneficiaries and con- 
sequent attempts to deprive them of responsibility in the management and in- 
vestment of property are conducive to an unhealthy suppression of individual- 
ism and self-reliance, particularly in trusts containing spendthrift provisions.** 
Conceding that protection is required for minors, the advantage of having de- 
cisions as to the allocation of wealth made currently, rather than a generation 
before they are actually carried out, and the psychological advantage of placing 
responsibility for the making of those decisions on the present beneficial owners 
require not only that the entire doctrine of indestructible trusts be abolished, 
but also that any trust for the support of a minor be made mandatorily ter- 
minable upon the beneficiary’s attaining majority. 

The adverse effect of trusts on the supply of risk capital and the undesirable 
extent to which they have reduced individual responsibility in the management 
of wealth are sufficient justification for drastic limitations on the use of private 
trusts. Most of the objectives for which such trusts are created can be accom- 


plished within a relatively short period; others can in all probability be satis- 
factorily carried out by other devices. The rule against perpetuities and the one- 
hundred year limitation on the duration of indestructible trusts are entirely 
unrelated to present day economic conditions. Legislation limiting the use of 
private trusts to the support of incompetents, elderly dependents, and minors 
would, therefore, appear to be highly desirable; at the very least, such reform 
would rid the law of one of its most useless and confusing rules. 


S* Morray, op. cit. supra note 11. 


5* Ibid.; Whiteside, Restrictions on the Duration of Business Trusts, 9 Corn. L. Q. 422, 423 
(1924). 


53 ‘T]he prevailing tendency among testators who have been able to amass substantial 
wealth to limit their children to the income only and to make the third generation the real 
beneficiaries is unworthy and unwarranted . . . such desire on their part is predicated upon a 
degree of personal egotism in their own foresight, coupled with an unnatural distrust of the 
ability of their children to properly conserve their property interests . . . this tendency neces- 
sarily makes toward a suppression of individualism and self-reliance in the children. It re- 
veals a plain and humiliating distrust on the part of the parent of their future habits and ability 
when the children are deprived of anything beyond the opportunity to receive and spend the 
income . . . the parent has thus practically eliminated his children from any normal succession 
to his property. He has taken two turns at being the head of the family where the second turn 
belongs to his sons and daughters.” Fourth Supplemental Report of the Commission to In- 
vestigate Defects in the Laws of Estates, op. cit. supra note 14 at 481. 
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PRIVATE TUTORING, COMPULSORY EDUCATION AND 
THE ILLINOIS SUPREME COURT 


The struggle between parent and state for control of the child’s education, 
though frequently before the courts, has not yet resulted in a decision which 
fully comprehends the significance of the conflicting claims, or states clearly the 
objectives of compulsory school attendance. An opportunity for clarification 
recently was avoided by the Illinois Supreme Court. In People v. Levisen,* the 
parents refused to send their seven year old daughter to a public school and 
were convicted of violating the compulsory attendance law.’ This Act provides, 
in part, that whoever has custody of a child between the ages of seven and six- 
teen years shall cause such child to attend some public school, unless such child 
is “attending a private or parochial school where children are taught the 
branches of education taught to children of corresponding age and grade in the 
public schools. . . .”? The defendants, Seventh Day Adventists, refused to com- 
ply with the law because of alleged religious convictions. They argued that a 
child should be taught by parents in a religious atmosphere at home where 
there would be no danger of exposure to fairy tales or to competitive activities 
conducive to a pugnacious character “contrary to the teachings of Christ.’’ 
The supreme court held that since the instruction was provided at regular 
hours and included subjects taught to children of the same age in public school,’ 
it was within the meaning of the term “private school” in the statute; the con- 
viction, with one judge dissenting, was accordingly reversed. 

The majority’s construction of the statute is unsupported not only by ordi- 
nary connotations of the term “private school’” but also by the legislative his- 


* 404 Ill. 574, 90 N.E. 2d 213 (1950). 

*Til. Rev. Stat. (1949) c. 122, §§ 26-1 through 26-o. 
3 Til. Rev. Stat. (1949) c. 122, § 26-1. 

4 Appellants’ brief (abstract), at 8. 


5 The defendants’ daughter was being educated at home by her mother, who had two years 
of college education and some training in pedagogy and educational psychology. Regular 
hours of instruction and study were maintained in the subjects taught to children of the 
same age in the public schools with materials provided by the Seventh Day Adventists Home 
Study Institute. 


* The authority primarily relied upon held, under a similar statute, that a child being 
tutored by a private instructor was attending a “‘private school” within the meaning of the 
Indiana act. State v. Peterman, 32 Ind. App. 665, 70 N.E. 550 (1904). However, the opposing 
case, State v. Counort, 69 Wash. 361, 124 Pac. 910 (1912), in which the defendant’s conviction 
under such an act was upheld, notwithstanding his claim that he was giving his children 
equivalent education at home, was considered by the dissent in the Levisen case as stating the 
better rule. 


7 Even where the words of a statute have more than one meaning, the accepted rule of statu- 
tory interpretation is that the words should be given that meaning which comports with the 
usual and popular meaning attached to such words. People v. Carman, 385 Ill. 23, 52 N.E. ad 
197 (1943); Svithiod Singing Club v. McKibbin, 38:1 Ill. 194, 44 N.E. 2d 904 (1942); Revzan v. 
Nudelman, 370 Ill. 180, 18 N.E. 2d 219 (1938); 59 C.J. § 569; 2 Sutherland, Statutes and 
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tory of the compulsory attendance law. The original act did provide for home 
instruction, but subsequent amendments clearly indicate an intent to repeal 
this exception to the public school attendance provision.* It is conceivable that 
implicit in the decision was a judgment as to the propriety of the state’s for- 
bidding the parents to provide equivalent instruction at home as an alterna- 
tive to public or private school attendance, particularly when this alternative 
is claimed on religious grounds. This question could have been more appro- 
priately dealt with by a determination of the constitutionality of the Illinois 
Compulsory Attendance Act. However, the court may not have wished to 
decide the issue of constitutionality when it had other grounds on which to dis- 
pose of the case. 

Aside from defendants’ contention that they should prevail as a matter of 
religious liberty, the question arises as to whether a parent has a constitutional 
right, protected by the Fourteenth Amendment, to undertake personally the 
responsibility of educating his child. With particular reference to the Illinois 
statute, must the court recognize, as a complete excuse, proof that the child is 
receiving an equivalent education at a place other than at a public or private 
school, where the compulsory attendance statute does not expressly provide 
that such instruction will be considered a compliance with its terms? Al- 
though there is no case which precisely answers this question,’ the preponder- 


Statutory Construction § 4502 at 316 (1943). Many compulsory attendance statutes specifical- 
ly make the distinction between ‘‘private schools” and “tutors.” Ala. Code Ann. (Michie, 
1941) tit. 52, §§ 2909, 300; Cal. Civ. Code (Deering, 1943) §§ 16624, 16625; N.C. Gen. Stat. 
(Michie, 1943) § 115-302; Ore. Comp. Laws Ann. (1940) § 111-1801. 

5 The original compulsory attendance law did provide that a child might be taught at home. 
Ill. Laws 1883, § 2, at 167. This exception was excluded from the Illinois act in the 1929 
amendment, Ill. Laws 1929, § 274, at 726 which otherwise incorporated all the various pro- 
visions theretofore passed in connection with the subject of school attendance. The ordinary 
tule of statutory construction is that in such a case such portions of the old act as are not 
repeated in the new act are repealed without any express words for that purpose. ‘‘A general 
rule of construction is that if an act or section of an act be amended, and the amendment does 
not entirely repeat the original act or section, such portions not repeated are repealed without 
any specific expression for that purpose. The omitted portion cannot be legislated into exist- 
ence by judicial construction.” People ex rel. Martin v. Village of Oak Park, 372 Ill. 488, 490, 
24 N.E. 2d 571, 572 (1939); Miner v. Stafford, 326 Ill. 204, 157 N.E. 164 (1927); Chicago v. 
Jewish Consumptives Relief Society, 323 Ill. 389, 154 N.E. 117 (1926). This would appear to 
be the logical inference as to the intent of the legislature in respect to the compulsory attend- 
ance statute, and it is difficult to justify the Illinois supreme court’s unwillingness to declare 
it applicable to the action of the defendants. 

* State v. Peterman, 32 Ind. App. 665, 70 N.E. 550 (1904), and the Levisen case, follow- 
ing it, avoided the constitutional question by reading the statute as providing competent 
private tutorship as a defense. State v. Counort, 69 Wash. 361, 124 Pac. 910 (1912), impliedly 
decided the issue of constitutionality in favor of the statute, but such discussion would appear 
to be dictum in view of the court’s finding that the home instruction provided in that case 
was in many respects inadequate. Contrary dictum asserting the parent’s constitutional right 
to teach his child at home appeared in Commonwealth v. Roberts, 159 Mass. 372, 34 N.E. 
402 (1893), and Wright v. State, 21 Okla. Cr. 430, 209 Pac. 179 (1922), but at the time of the 
respective prosecutions, both statutes involved explicitly provided exemption when some 
other means of education had been provided. 
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ance of authority indicates that a court need not recognize home instruction as 
a defense where the statute is reasonable in its regulation of education. What 
will be considered reasonable regulation, and thus a proper exercise of the police 
power of the state, is, of course, the basic and less clearly defined problem. 

At the very least, it is well established that the alleged natural right of the 
parent to teach his child will not avail against a statute which provides that pri- 
vate tutors or teachers must have their qualifications approved by the superin- 
tendent of schools or other authorized body.*® The constitutionality of such 
statutes has been upheld repeatedly," even in situations where the parent neg- 
lecting to obtain approval was undoubtedly qualified to instruct his child.” 
Where the statute has provided that “equivalent” instruction must be pro- 
vided, courts have insisted that the educational facilities and requirements of 
the public schools be employed as the strict standard.** 

The fact that the statute may operate against an alleged religious freedom 
appears to affect the general rule here stated only in that courts will scrutinize 
more carefully the state policy when it is to be balanced against a claim of right 
under the First and Fourteenth amendments." If it can be shown that the legis- 
lation serves “no useful purpose contemplated by the ends sought to be achieved 
under the police power of the state in the protection of the health, welfare, or 
morals of the community,’ it will not be upheld as against the claim of religious 
freedom. Thus, in West Virginia Siate Board of Education v. Barnette," it was 
held that no useful purpose was served by compelling a child to salute the flag, 
since the value of the ceremony lay entirely in the spirit with which the act was 


*° A recent New York case suggests that the authority delegated must have some limitations. 
In Packer Collegiate Institute v. University of State of New York, 298 N.Y. 184, 81 N.E. 2d 80 
(1948), the court of appeals declared unconstitutional a statute requiring registration of pri- 
vate nonsectarian schools. Since the commissioner of education was given the power to grant 
or refuse registration under regulations to be adopted by him with no standards or limitations 
of any sort, the schools’ constitutional right to exist was threatened. The case was noted in 
1 Stanford L. Rev. 316 (1949). 


™ Rice v. Commonwealth, 188 Va. 224, 49 S.E. 2d 342 (1948); State v. Williams, 56 S.D. 
370, 228 N.W. 470 (1929); Parr v. State, 117 Ohio St. 23, 157 N.E. 555 (1927). 

% Rice v. Commonwealth, 188 Va. 224, 49 S.E. 2d 342 (1948). 

13 Stephens v. Bongart, 15 N.J. Misc. 80, 189 Atl. 131 (1937). 

4 The concept of ‘‘liberty” in the Fourteenth Amendment includes the liberties guaranteed 
by the First Amendment, the former in effect making the latter applicable to the States. West 
Virginia Board of Education v. Barnette, 319 U.S. 624 (1943). The First Amendment begins, 
“Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof... .” The problems dealt with here concern the application of the second 
phrase, the interference of the state with religious practice. A much larger body of law is con- 
cerned with the first phrase of the Amendment, usually in controversies involving sectarian in- 
struction in the schools, or the use of public funds in the aid of sectarian institutions. 47 Am. 
Jur. 446-56. 

*s3 A.L.R. 2d 1401, 1403 (1949). 

© Note 14 supra. 
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done, and belief in the words recited.’? But in Rice 1. Commonwealth,“ parents, 
who, in accord with their religious beliefs, gave their child adequate instruc- 
tion at home, were convicted under the Virginia compulsory attendance statute, 
the court stating: 

The religious beliefs of the defendants in the case at bar do not exempt them from 
complying with the reasonable requirements of Virginia laws. The constitutional pro- 
tection of religious freedom, on the other hand, does not provide immunity from 
compliance with reasonable civil requirements imposed by the State. The individual 
cannot be permitted, on religious grounds, to be the judge of his duty to obey the 
regulatory laws enacted by the State in the interests of the public welfare. The mere 
fact that such a claim of immunity is asserted because of religious convictions is not 
sufficient to establish its constitutional validity."»- 


As in all constitutional questions, what is here involved is a balancing of 
values*—the carrying out of state policy, nondiscriminatory in intent, as 
against a claim of interference with individual action based upon religious con- 
viction. However, courts appear to be impressed with the necessity of uphold- 
ing reasonable policy of the state, particularly when that policy is directed 
towards the interests and activities of children.” Where, in connection with 
these activities, the attempt is made to claim religious rights seemingly remote 
from basic religious conviction and the normal incidents of worship,” courts 
generally seem sympathetic to the will of the legislature. 


"1 The decision did not depend upon the claim of religious liberty. It was stated in the 
majority opinion (at 634) : ‘Nor does the issue as we see it turn on one’s possession of particular 
religious views or the sincerity with which they are held. While religion supplies appellees’ 
motive for enduring the discomforts of making the issue in this case, many citizens who do not 
share these religious views hold such a compulsory rite to infringe constitutional liberty of the 
individual. It is not necessary to inquire whether nonconformist beliefs will exempt from a 
duty to salute unless we first find power to make the salute a legal duty.” 

The “‘clear and present danger” test, which was mentioned by the court, sometimes has been 
broadly applied in respect to alleged religious rights. In Prince v. Commonwealth, 321 U.S. 
158 (1944), there was a ‘‘clear and present danger” involved in allowing a nine year old gir] to 
sell religious magazines. 

8 188 Va. 224, 49 S.E. 2d 342 (1948). 

9 Ibid., at 234 and 347. 

2° Beth, Church and State in American Political Theory 196 (1949). 


* “‘(T}he family itself is subject to reasonable regulation in the public interest. We are con- 
cerned solely with the reasonableness of this particular prohibition of religious activity by 
children.” Murphy, J., dissenting, in Prince v. Commonwealth, 321 U.S. 158, 173 (1944). 
(But see the remainder of his opinion for argument that religious rights should be carefully 
guarded.) 

=‘*The state’s authority over children’s activities is broader than over like actions of 
adults.” Prince v. Commonwealth, ibid., at 168 (Rutledge, J., for the Court); ‘‘As the opinion 
of the Court demonstrates, the power of the state lawfully to control the religious and other 
activities of children is greater than its power over similar activities of adults.” (Murphy, J., 
at 173.) 

*3 In State v. Drew, 89 N.H. 54, 192 Atl. 629 (1937), where a parent refused to send his 
child to school for reasons ‘‘partly religious” and partly to avoid having his child vaccinated, 
the court held that religious ideas, when they do not appear to be more than opinions, are 
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If the Illinois statute may be read as necessitating approval by the superin- 
tendent of schools of tutoring or of parental instruction as an alternative to the 
stated requirements, it would appear to conform exactly to state statutes which 
previously have been held constitutional.*4 This interpretation seems to be jus- 
tified both in law and policy.* It was pointed out in the Rice case that the 
authorities are better able to evaluate the competency of private instruction 
than a judge and jury.” Moreover, courts have appreciated that the task of 
supervising education might prove unreasonably burdensome if parents were 
permitted at any time to remove their children from public school under the 
claim that they were going to provide competent private tutorship elsewhere.”’ 


irrelevant and immaterial. In Commonwealth v. Bey, 57 York Leg. Rec. (Pa.) 200, 92 Pitts. 
Leg. J. 84 (1944), the court convicted a parent under the compulsory attendance law for 
refusing to allow his children to attend school on Fridays, notwithstanding his claim that this 
was in accord with his religious beliefs as a Moslem. 

In Ferriter v. Tyler, 48 Vt. 444 (1876), the school committee excluded from further at- 
tendance children who had absented themselves from school on a religious holiday pursuant 
to a command by their parents and their priest. The court upheld the committee’s action 
against a claim of violation of the ‘‘constitutional right to worship” and the ‘‘right to exercise 
parental authority over the children as regards their moral training and culture.” (At 460) 
‘(T)he action of the committee touches not nor affects the worship of Almighty God by the 
orators, . . . nor does it in any manner interfere with or control the rights of conscience in the 
free exercise of religious worship.” (At 467) “‘{WJhile the individual may hold the utmost of his 
religious faith and all his ideas, notions and preferences as to religious worship and practice, 
he holds them in reasonable subservience to the equal rights of others, and the paramount in- 


terest of the public as depending on, and thereby served by, general laws and uniform ad- 
ministration. .. .” 


24 Note 11 supra. 


38 The school authorities in Illinois and in every jurisdiction in the United States have al- 
ways been vested with discretionary power to determine what constitutes a sufficient excuse 
from school, and the courts should not interfere or attempt to control the exercise of such 
power, unless it has been substantially abused. People ex rel. Latimer v. Bd. of Education, 
304 Ill. 228, 235, 68 N.E. 2d 305, 309 (1946). 


<The defendants claim the jury should be allowed to pass upon the question of the par- 
ent’s qualifications. We cannot agree. . . . The State Board of Education and the local division 
superintendent are . . . required to be well-informed and well-versed in the field of education. 
They are undoubtedly much better equipped to pass upon a parent’s qualification as a teacher 
than the ordinary laymen who comprise nearly all juries. In order to appraise intelligently such 
qualifications, it is necessary to carry on an investigation into the experience, character and 
ability of the parent as a teacher. This inquiry obviously cannot be conducted by a jury, the 
members of which are themselves not required to be qualified to teach or be learned in the 
profession.” Rice v. Commonwealth, 188 Va. 224, 237, 49 S.E. 2d 342, 348 (1948). The ex- 
treme case was People v. Himmanen, 178 N.Y. Supp. 282, 108 Misc. 275 (1919), where it 
was held that it was no defense to a prosecution for violation of the compulsory education law 
that the distance and poor condition of the roads made it unreasonable for the father to send 
his young children to school, since his excuse should have been presented by proper petition to 
the state board of education. 


27 ‘*We have no doubt that many parents are capable of instructing their own children, but 
to permit such parents to withdraw their children from the public schools, without permission 
from the superintendent of schools, and to instruct them at home, would be to disrupt our com- 
mon school system, and destroy its value to the state.” State v. Counort, 69 Wash. 361, 363, 
124 Pac. 910, 911 (1912). . 
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However, the present Illinois school statute does not explicitly grant such 
authority to any school official. It may well be that it was intended to elimi- 
nate, without exception, home or private tutorship as an alternative to attend- 
ance at elementary grade schools. If this is the case, there arises the further 
question of whether a statute, so construed, is constitutional. 

Other states have omitted provision for home instruction, but differ from 
Illinois by requiring that private schools be officially approved.” The New 
Hampshire statute provides that a parent must send his child to public school 
“unless the child shall be excused by the school board of the district . . . because 
he was instructed in the English language in a private school approved by the 
school board, for a number of weeks equal to that in which public school 
was in session. . . .”3° This statute was expressly held constitutional in State ». 
Jackson™ in 1902. Later, in Siate v. Hoyt,” it was held that “private school” 
did not include home instruction, and the parents were convicted, notwith- 
standing that their child had been “instructed and taught by a private tutor 
in his own home in the studies required to be taught in the public schools to 
one of his years.’’33 

Still other statutes require that children attend either a public or private 
school, but, like the Illinois statute, do not ptovide for home instruction or 
tutoring as an exception. Furthermore, these statutes do not provide for gen- 
eral discretion by a school official as to what constitutes an excuse for non- 
attendance; they similarly ignore the problem of approval and supervision of 


private schools. Unless a state may abolish private tutoring, all statutes of 
the Illinois** and New Hampshire type* are unconstitutional. 

Two cases are often cited as holding unconstitutional prohibitory, as op- 
posed to regulatory, legislation in respect to private instruction. In the earlier 


** Nor does the statute provide any standards or methods of inspection and approval of 
private schools. 


* Ky. Rev. Stat. Ann. (Baldwin, 1943) §§ 159.010, 159.030, 159.040; Mass. Ann. Laws 
(1945) c. 76, § 1; N.M. Stat. Ann. (1941) § 55-1203. 

3° N.H. Rev. L. c. 137, §§ 1, 2 (1942). 

# 71 N.H. 552, 53 Atl. roar. 

32 84 N.H. 38, 146 Atl. 170 (1929), noted in 33 Law Notes 230 (1930). However, the par- 
ents in this case did not request approval, and the court refused to consider the question 


of whether or not they could have been approved under the statute. Contra: State v. Peter- 
man, 32 Ind. App. 665, 70 N.E. 550 (1904). 


33 State v. Hoyt, 84 N.H. 38, 146 Atl. 170 (1929). 

34 La. Gen. Stat. Ann. (Dart, 1944) §§ 2355.1, 2355-3; Ga. Code (1933) § 32-2101; Tenn. 
Code Ann. (Michie, Supp. 1949) § 2442.1. The following statutes differ only in that they al- 
low discretion by the superintendent or other official body to make individual exceptions to 


the act: Ark. Civ. Code Ann. (Crawford, 1947) §§ 80-1502, 80-1504, 80-1505; Idaho Code 
Ann. (1932) § 33-1901; Me. Rev. Stat. (1944) c. 37, § 83. 


55 Statutes cited note 34 supra. 
36 Note 29 supra. 
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of these,37 the Supreme Court held invalid a state statute providing that no 
foreign language could be taught in any private or public school to a child 
who had not passed the eighth grade. Basic to the holding was the court’s con- 
clusion that the statute was “arbitrary and without reasonable relation to any 
end within the competency of the State.”3* 

The second case, Pierce v. Society of Sisters,** involved an amendment to the 
Oregon compulsory education statute eliminating an exception which provided 
for attendance at a private school. Although private tutorship was permitted 
under the statute, annual approval had to be obtained from the superintendent, 
who was granted wide discretion in determining the competency of the instruc- 
tion to be given. Thus, the state was given a virtual monopoly of elementary 
education. The court declined to uphold the amendment, stating: 

As often heretofore pointed out, rights guaranteed by the Constitution may not be 
abridged by legislation which has no reasonable relation to some purpose within the 
competency of the state. The fundamental theory of liberty upon which all govern- 
ments in this Union repose excludes any general power of the state to standardize its 
children by forcing them to accept instruction from public teachers only. 


The Pierce case indicates that under no circumstances may a state abolish 
all private school instruction. Hypothetically, if a justifiable purpose or clear 
state policy could be shown, the Pierce case is legitimately distinguishable. But 
the import of the decision is that there can be no state policy which will justify 
such a drastic restriction of private educational facilities.“ Furthermore, the 
case involved a very real issue of the unconstitutional deprivation of existing 
property without due process of law. The Supreme Court dwelt at length with 
the investment of the private school noting that “it owns valuable buildings, 
especially constructed and equipped for school purposes.” The statute had 
the obvious effect of drastically depreciating the assets of the appellees and 
ruining the business by depriving them of their patrons.# 

Apart from the problem of whether or not the state may legislate in such a 


37 Meyers v. Nebraska, 262 U.S. 390 (1923). 
38 Tbid., at 403. The defendant, a teacher in a parochial school convicted of instructing a 
child in the German language, had a right to engage in his profession, while parents had a right 
to so engage him. The state could not prohibit the teaching of any subject not inherently harm- 
ful and injurious to the pupils, the state or the nation. 

39 268 U.S. 510 (1925). 

4 Tbid., at 535 (1925). 

# Nevertheless, the following statutes appear to require attendance at public school with- 


out allowing exception for either private school attendance or tutorship: Nevada Comp. Laws 
(Hilyer, 1929) § 6056; S.C. Code of Laws (1942) §§ 5475, 5473- 


# 268 U.S. 510, 532 (1925). 
43 Tbid., at 536: ‘Plaintiffs asked protection against arbitrary, unreasonable, and unlawful 


interference with their patrons and the consequent destruction of their business and prop- 
erty.” . 
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manner without compensating the injured parties, the reasoning in the Pierce 
case is sound. There is great danger in giving the state a monopoly or near 
monopoly of education. The opportunity to control the thinking of all children 
might well prove tempting to some aspiring demagogue. Democracy and the 
more material benefits of competition both suffer when variety is lacking in 
education. Against these disadvantages, it is difficult to see the benefits to be 
derived from abolishing private and parochial schools. These schools are in fact 
often superior to the public schools in both teaching and facilities. Supervision 
by the state of a few large educational institutions is neither difficult nor expen- 
sive. Finally, in such institutions the child does not lose the benefit of social 
intercourse with other children, which advantage the state might justifiably 
insist upon. 

The same arguments do not apply to the abolition of private tutorship nor 
to the question of the constitutionality of the Illinois statute. The menace of 
state monopoly of education can hardly be thought of as a real danger as long 
as the state permits competing private schools to operate. Private tutorship is 
a little used method of education, even in states which explicitly provide for it. 
No clearly defined rights of individuals are violated by the abolition of private 
instruction. The right of a parent to direct the education of his child* is at best 
an elusive concept found almost exclusively in the realm of dictum.‘ It never 
has been clearly held that parents have a natural right to teach or to have their 
children tutored privately, while there are numerous decisions denying the 
existence of such a right.“ 

The absolute right of an individual to the profession of tutoring is a notion 
strange to the law and to common sense. No person or institution has a right to 
potential customers in the face of a legitimate legislative policy which inci- 
dentally eliminates that possibility for profit.‘7 However, unless the statute is 
based upon a reasonable and proper policy, the state may not abolish a normally 
useful and beneficial profession. 

It would appear that in all instances the constitutionality of the Illinois 
statute, and other statutes which do not allow private or home instruction as 


44 “Tt is in the case of children that misapplied notions of liberty are a real obstacle to the 
fullfillment by the State of its duties. One would almost think that a man’s children were sup- 
posed to be literally, and not metaphorically, a part of himself, so jealous is opinion of the small- 
est interference of law with his absolute and exclusive control over them; more jealous than of 
almost any interference with his own freedom of action: so much less do the generality of man- 
kind value liberty than power.” J. S. Mill, On Liberty, p. 125 (Mod. Lib. Ed., 1926). 


45 Note 9 supra. 
# Notes 11, 31, 32 supra. 


47 “Generally it is entirely true . . . that no person in any business has such an interest 
in possible customers as to enable him to restrain exercise of proper power of the state upon 
the ground that he will be deprived of patronage.” Pierce v. Society of Sisters, 268 U.S. 510, 
535 (1925). 
 Tbid., at 534. Meyers v. Nebraska, 262 U.S. 390, 403 (1923). 
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an exception to compulsory attendance at a public school, is dependent upon 
the reasonableness of the public policy to be served by such a restriction. The 
state may readily find justification for enacting legislation of this sort. In cities, 
and even more so in rural areas, the danger of abuse of the alternative of home 
instruction is real. Where a parent can keep his child at home, there is the obvi- 
ous temptation to employ what should be hours of instruction as hours of labor 
of one sort or another in behalf of the family.** The effects are even less desir- 
able when the child is allowed to play for a substantial period of ‘“‘school,”’ or 
where the motives in keeping him at home are the result of a selfish, emotional 
attachment. Yet, these abuses are inevitable unless the state is prepared to in- 
cur great expenses in the investigation of private educational facilities. The 
difficulty of supervision is itself a strong argument for the complete abolition 
of private or home tutorship.®* 

Most important, it cannot be denied that there is a value to the individual 
and to the state in having the child learn the essentials of social conduct. Hav- 
ing been placed in an environment in which much of his happiness and success 
depends upon adaptation to other individuals and to group activity, the child 
will be better able to acquire those attributes which will make him a more 
secure and productive member of society. It is this aspect of education which 
is unique to an educational institution, as opposed to mere private instruction,” 
at home or otherwise, and the state does and should have the constitutional 
power to insist that its citizens are so educated.” 


4° Abbott & Breckenridge, Truancy and Non-Attendance in the Chicago Schools (1917). 


se “Tf the parent undertakes to make use of units of education so small, or facilities of such 
doubtful quality, that supervision thereof would impose an unreasonable burden upon the 
state, he offends against the reasonable provisions for schools which can be supervised without 
unreasonable expense. The state may require, not only that educational facilities be supplied, 
but also that they be so supplied that the facts in relation thereto can be ascertained, and prop- 
er direction thereof maintained, without unreasonable cost to the state. Anything less than 
this would take from the state all-efficient authority to regulate the education of the prospec- 
tive voting population.” State v. Hoyt, 84 N.H. 38, 41, 146 Atl. 170, 171 (1929). 


& “‘T incline to the opinion that education is no longer concerned merely with the acquisi- 
tion of facts; the instilling of worthy habits, attitudes, appreciations, and skills is far more im- 
portant than mere imparting of subject matter. A primary objective of education today is the 
development of character and good citizenship. Education must impart to the child the way to 
live. This brings me to the belief that in a cosmopolitan area such as we live in, with all the 
complexities of life, and our reliance upon others to carry out the functions of education, it is 
almost impossible for a child to be adequately taught in his home. I cannot conceive how a 
child can receive in the home instruction and experiences in group activity and in social out- 
look in any manner or form comparable to that provided in the public school. To give him 
less than that is depriving the child of the training and development of the most necessary 
emotions and instincts of life.” Stephens v. Bongart, 15 N.J. Misc. 80, 92, 189 Atl. 131, 137 
(1937). 


s*It undoubtedly would have been wiser for the Illinois legislature to have provided the 
superintendent with discretion to make exceptions to the compulsory attendance statute in 
certain instances, and to have established machinery for the inspection and approval of private 
schools. However, this possible failing in the statute should not affect the question of its con- 
stitutionality. The legislature’s determination of the wisdom, justice or necessity of its acts, 
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Education in public schools is considered by many to furnish desirable and even es- 
sential training for citizenship, apart from that gained by the study of books. The 
association with those of all classes of society, at an early age and upon a common 
level, is not unreasonably urged as a preparation for discharging the duties of a citizen. 
The object of the school laws is not only to protect the state from the consequences of 
ignorance, but also to guard against the dangers of incompetent citizenship.s 


TRADE DISPARAGEMENT AND THE “SPECIAL 
DAMAGE” QUAGMIRE 


“During all his years in public life Harry Truman never bothered to have 
his portrait painted. Recently, however, as President, he sat for artist Jay Wes- 
ley Jacobs. The result, Truman’s first portrait, is shown here.” So claimed Life 
magazine for November 26, 1945. But it appeared that Harry Truman’s first 
portrait had been painted in January 1945 by artist Larry Pendleton, and was 
not that reproduced in Life. An agreement between Life and Pendleton to fea- 
ture that portrait had not materialized. Plaintiff Pendleton brought suit in 
Tilinois alleging the falsity of the statements and that defendant, notwith- 
standing knowledge of the falsity, maliciously published said statements with 
intent to injure plaintiff and plaintiff’s reputation as an artist. He claimed 
damage in the sum of $100,000.00. A motion to dismiss was sustained in the 
lower court but reversed on appeal. Plaintiff possessed a “property right in the 
value attained in the painting of the ‘first’ portrait of Harry S. Truman. .. ,” 
and since an “injury to plaintiff’s property right was willfully, maliciously and 
intentionally committed by defendant, there must be a remedy for this wrong 
to the plaintiff.”* The court required no allegation and proof of “special” dam- 
age. But the dissent saw the action as one of “disparagement” and, surveying 
the authorities, found that “the publication of falsehoods disparaging the 
merits, quality, utility or value of another’s property is not actionable unless 
the plaintiff has suffered special damage and pecuniary loss as a direct and natu- 
ral result of the publication.”* Finding insufficient allegation of “special” 
damage,‘ the dissent thought that the complaint should have been dismissed. 


and of what constitutes public policy, are not subject to review by the courts. Cremer v. Peoria 
Housing Authority, 399 Ill. 579, 78 N.E. 2d 276 (1948); People v. Eakin, 383 Ill. 383, 50 N.E. 
ad 474 (1943). 

53 State v. Hoyt, 84 N.H. 38, 146 Atl. 170 (1929). 

* Pendleton v. Time, Inc., 339 Ill. App. 188, 89 N.E. 2d 435 (1949). 

* Tbid., at 194 and 438. 3 Ibid. See authorities cited notes 13, 15, 16 infra. 

4 The allegations of damage stated that plaintiff Jost all benefit and advantage accruing to 
him by reason of his having painted the first portrait of Harry Truman, that plaintiff was 
made to appear as having false claim to the painting of the first portrait, that plaintiff lost all 
value in the rights of reproduction of his painting as the first portrait, and that plaintiff lost 
the commission to do portraits of other prominent persons. Pendleton v. Time, Inc., 339 Ill. 
App. 188, 190, 89 N.E. 2d 435, 437-38 (1949). 
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In recent years courts have been confronted with a growing number of “dis- 
paragement” actions. In the typical situation the plaintiff is injured in his busi- 
ness or business reputation by false and usually ‘malicious’ utterances to third 
persons, by word of mouth, or, more commonly, by the printed word.5 Through- 
out the cases there is confusion as to the nature of the harm sustained by the 
plaintiff as well as doubt concerning what allegation and proof of damage is to 
be required. Redress is made to hinge on the presence or absence of the require- 
ment of allegation and proof of “special” damage. This requirement in turn 
depends upon whether the action obtains judicial recognition as disparagement 
(“special” damage required but unevenly applied) ;7 as libel or slander affecting 
one in his business or trade (damage presumed); as slander or libel not action- 
able per se (“special” damage required) ;? or as malicious interference with the 
property right in trade (no “special” damage required).'® An examination of 
these categories not only indicates how “thin partitions do their realms divide,” 
but casts new doubt on the validity and utility of the troublesome “general’’- 
“special” damage distinction—so basic to defamation law. 

A modern definition of disparagement holds: “‘The publication of false state- 
ments disparaging the plaintiff’s title to his property, or its quality, or the char- 
acter or conduct of his business, is actionable if it results in special damage in 
the form of pecuniary loss due to the refusal of others to deal with him.”* What 


5 Cases cited notes 17, 28, 34, 38 infra. 


6 Redress may similarly hinge on other requirements that vary with the categories, such as 
the availability of injunctive relief, statute of limitations period, survival statutes, and pre- 
sumption of falsity. None of these issues compare in importance with the requirement as to 
allegation and proof of damage—an integral part of the cause of action. The injunction issue 
has, however, received considerable litigation. Because of the kinship of disparagement to defa- 
mation and the issue of freedom of speech, it was long the law that injunctions would not lie; 
see Green, Relational Interests, 30 Ill. L. Rev. 1, 39-45 (1935); Pound, Equitable Relief 
Against Defamation and Injuries to Personality, 29 Harv. L. Rev. 640 (19% 5). More recently 
some courts have permitted the enjoining of disparaging publications; see Jurisdiction of 
Equity over Libels Affecting Trade, 75 U. of Pa. L. Rev. 258 (1926). In so doing, courts tend 
to emphasize interference with property rights and “‘unfair competition,” and are ignoring the 
requirement of ‘‘special” damage; see Paramount Pictures v. Leader Press, 106 F. 2d 229 
(C.A. roth, 1939); Carter v. Knapp Motor Co., 243 Ala. 600, 11 So. 2d 383 (1943); Black & 
Yates v. Mahogany Ass’n, 129 F. ad 227 (C.A. 3d, 1941); Lawrence Trust Co. v. Sun-American 
Pub. Co., 245 Mass. 262, 139 N.E. 655 (1923). 


7 Cases cited notes 17, 28, 35 infra. 9 Cases cited note 38 infra. 
® Cases cited note 35 infra. 1° Cases cited note 45 infra. 


* Prosser, Torts 1036 (1941); see Rest., Torts §§ 624-52 (1938); Bower, Actionable Defama- 
tion Art. 61 (1908); Salmond, Law of Torts § 150 (oth ed., 1936); Smith, Disparagement of 
Property, 13 Col. L. Rev. 13 (1913); Wham, Disparagement of Property, 21 Ill. L. Rev. 26 
(1926); Nims, Unfair Competition by False Statement and Disparagement, 19 Corn. L.Q. 63 
(1933). Hibschman, Defamation or Disparagement? 24 Minn. L. Rev. 625 (1940); Chafee, 
Unfair Competition, 53 Harv. L. Rev. 1289 (1940); Handler, Unfair Competition, 21 Towa L. 
Rev. 175 (1936); Wood, Disparagement of Title and Quality, 20 Can. Bar Rev. 296 (1942); 
Slander of Title, 8 Univ. Chi. L. Rev. 370 (1941); Injurious Falsehood, 28 Corn. L.Q. 226 
(1943); Injury to Trade Relations by a Non-Competitor, 41 Ill. L. Rev. 661 (1947). Salmond 
and Prosser view the tort as somewhat broader than indicated in the text and term it ‘‘in- 
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is said to distinguish this tort from defamation is the absence of injury to plain- 
tiff’s reputation—“the essence of defamatory matter.” In disparagement the 
plaintiff must prove the disparaging character of the statements, their com- 
munication to third persons, their falsity, and “special” damage in all cases.’ 
The requirement of “special” damage here means that in pleadings and proof 
“the plaintiff must identify the particular purchasers who have refrained from 
dealing with him, and specify the transactions of which he claims to have been 
deprived.” In the tort’s infancy as “slander of title,” where plaintiff's title to 
land had been impugned so that he could not dispose of it to prospective pur- 
chasers,* the requirement could be easily met. But today where it is typically 
plaintiff’s business custom that is alienated, the rule encounters criticism.” It 
is manifestly impossible, where customers are in futuro, unknown and numerous, 
to plead and prove each specific loss. Yet such is what the courts appear to 
require.'? 

Inroads have been made upon the arbitrary characterization of “special” 
damage. In 1892 in Raicliffe v. Evans, Bowen, L. J., treated the concept sensi- 
bly when he said: “‘As much certainty and particularity must be insisted on both 
in pleading and proof of damage, as is reasonable, having regard to the circum- 
stances and to the nature of the acts themselves by which the damage is done. 
To insist upon less would be to relax old and intelligible principles. To insist 
upon more would be the vainest pedantry.”"* For the most part these words 
went unheeded by the American courts, but recently some courts, pressed by 





jurious falsehood.” ‘‘It is an actionable wrong maliciously to make a false statement respecting 
any person with the result that other persons deceived thereby are induced to act in a manner 
which causes loss to him.” Salmond, Law of Torts at 553 (oth ed., 1936). 


** Bower, Actionable Defamation at 240(y) (1908). Salmond, Law of Torts, at 553 says: 
‘*Both in defamation and injurious falsehood the defendant is liable because he has made a 
false and hurtful statement respecting the plaintiff; but in one case the statement is an attack 
upon his reputation, and in the other it is not.” 

13 Prosser, Torts 1041-43 (1941); Bower, Actionable Defamation, art. 61(3) (1908); Smith, 
Disparagement of Property, 13 Col. L. Rev. 13, 129-31 (1913); Salmond, Law of Torts 555 
(oth ed., 1936). Malice is frequently said to. be essential to the action but it appears rather to 
mean the absence of privilege. Prosser at 1043; Smith at 21, 139; Salmond at 555; Bower at 
244-46; see Disparagement or Slander of Title, 22 Can. Bar Rev. 471 (1944). 

4 Prosser, Torts 1045 (1941); see cases cited note 17 infra and in Smith, Disparagement of 
Property, 13 Col. L. Rev. 13, 121-24 (1913). 

*5 See Bower, Actionable Defamation 240-41 (y) (1908). 

*6 Prosser, Torts 1045 (1941); Green, Relational Interests, 30 Ill. L. Rev. 1, 30-31 (1935). 

*? Shaw Cleaners & Dyers v. Des Moines Dress Club, 215 Iowa 1130, 245 N.W. 231 (1932); 
Denney v. Northwestern Credit Ass’n, 55 Wash. 331, 104 Pac. 769 (1909); Ward v. Gee, 61 
S.W. 2d sss (Tex. Civ. App., 1933); Tower v. Crosby, 214 App. Div. 392, 212 N.Y. Supp. 219 


(1925); but see Erick Bowman Remedy Co. v. Jensen Salsbery Laboratories, 17 F. 2d 255 
(C.A, 8th, 1926). 


18 [1892] 2 Q.B. 524, 532-33. The court held that allegation and proof of loss of business fol- 
lowing the disparagement was sufficient, where the custom was numerous and unknown. 
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the otherwise resulting injustice, have looked to the Raicliffe v. Evans rule," or, 
while giving lip-service to the “special” damage requirement, have granted 
relief on much less.** As a result, the courts are found applying the “special” 
damage requirement in three ways: to require complete specification of transac- 
tions and customers lost ;** to require a showing of loss of business following the 
disparagement ;* to require only what the exigencies of the situation will 
permit.” 

Disparagement like defamation involves the utterance of words intended to 
damage. But slanderous imputations affecting the plaintiff in his business, 
trade, profession or office, are actionable per se.*4 “‘The likelihood of ‘temporal’ 
damage in such a case is sufficiently obvious. . . . The object . . . is to protect 
the plaintiff in his office or calling. . . .”*5 Thus it is actionable without proof of 
damage for a tradesman to be falsely accused of insolvency or a professional of 
incompetency™—‘“since these things obviously discredit him in his chosen 
calling.”*” Yet neither court nor commentator fully recognizes the proximity of 


19 Houston Chronicle Pub. Co. v. Martin, 5 S.W. 2d 170 (Tex. Civ. App., 1928), modified 
64 S.W. 2d 816 (Tex. Civ. App., 1933); see Erick Bowman Remedy Co. v. Jensen Salsbery 
Laboratories, 17 F. 2d 255 (C.A. 8th, 1926); Craig v. Proctor, 229 Mass. 339, 118 N.E. 647 
(1918). 


2° Advance Music Corp. v. American Tobacco Co., 183 Misc. 855, 51 N.Y.S. ad 692 (1944), 
rev'd 53 N.Y.S. 2d 337 (1945), but affirmed 296 N.Y. 79, 70 N.E. 2d 401 (1945). In the Pendle- 
ton case the majority said by way of dictum that if allegations of special damage were required, 
the allegations of the instant complaint were sufficient. Pendleton v. Time, Inc., 339 Ill. App. 
188, 196, 89 N.E. 2d 435, 439 (1949). This despite the fact that not even loss of business was 
specifically alleged. For an acute discussion of the ambiguity of ‘‘special” damage see Bower, 
Actionable Defamation, art. 13, note (p), wherein the term actual damage is adopted in place 
of the ‘‘either meaningless or misleading” term “special” damage. 

* Cases cited note 17 supra. 


* Cases cited note 19 supra. This is apparently the English rule; see Bower, Actionable 
Defamation, art. 13 note (u) (1908). McCormick on Damages 422 (1935) indicates that 
Ratcliffe v. Evans is good law in American courts where ‘‘special” damage to custom through 
general loss in business is alleged. But the weight of authority appears contra; see cases cited 
note 17 supra. 


3 Cases cited note 17 supra. 


*4 Prosser, Torts § 92 (1941); Bower, Actionable Defamation, art. 12 (1908); Salmond, Law 
of Torts §§ 132, 147 (6th ed., 1924). 


25 Prosser, Torts 802 (1941). The reason behind the categorizing of slander affecting one in 
his trade as actionable per se is rarely articulated. It seems probable that as in the other per se 
categories, i.e., serious crime, loathsome disease, unchastity, the imputation was simply viewed 
as such that damage was ‘‘bound to result.” The general attitude toward defamation distinc- 
tions is that, ‘“The basis and origin of the demarcation is . . . historical and not rational or 
doctrinal.” Bower, Actionable Defamation, art. 12 note (a) (1908). 

26 Wayne Works v. Hicks Body Co., 115 Ind. App. 10, 55 N.E. ad 382 (1944); DeSeversky v. 
P. & S. Publishing, 34 N.Y.S. 2d 284 (1942); Kitograd v. Shapiro, 39 N.Y.S. 2d 959 (1943); 
Diamond v. Krasnow, 136 Pa. Super. 68, 7 A. 2d 65 (1939); see Salmond, Law of Torts §§ 132, 
147 (6th ed., 1924); Prosser, Torts 802—4 (1941); Bower, Actionable Defamation, art. 12 note 
(j) (1908). 

27 Prosser, Torts 803 (1941). 
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this wrong to that of disparagement, where, if the work or product of the trades- 
man be falsely accused of defect, “special” damage need yet be proven.** As- 
suredly, in the one case and in the other, the words just as ‘obviously discredit 
him in his chosen calling.” Recognition of the similarity between imputations 
of disparagement and slanderous imputations affecting one in his trade is fore- 
stalled by the irreconcilable requirement of strict proof of damage for the one 
and the legal presumption of damage for the other. Yet the proximity of the 
actions cannot realistically be denied. To be sure, it is generally realized that 
“the principles of law applied to the disparagement of the thing are . . . closely 
analogous to those applied to the defamation of the person.” But it is claimed 
that disparagement does not “involve any injury to the reputation of a person 
at all, and since this element is of the essence of defamatory matter, it is clearly 
not defamation.”** The concepts are blurring the facts, for if it can be main- 
tained that slander affecting one in his trade is defamatory because injurious to 
reputation, it must be conceded that disparagement is similarly defamatory. 
In both cases it is the business or trade that is affected, and in both cases, if 
reputation be injured at all, it is the trade reputation that suffers.** The only 
distinction is that disparaging words are directed at the plaintiff’s trade while 
slanderous words are directed at plaintiff “in the way of his trade.” It would 


** Hopkins Chemical Co. v. Read Drug & Chemical Co., 124 Md. 210, 92 Atl. 478 (1914); 
Victor Safe & Lock Co. v. Deright, 147 Fed. 211 (C.A. 8th, 1906) ; General Market Co. v. Post- 
a Co., Inc., 96 Wash. 575, 165 Pac. 482 (1917); Dooling v. Budget Pub. Co., 144 

Mass. 258, 10 N. E. 809 (1887); see cases cited notes 34, 37 infra where the courts have diffi- 
culty ‘distinguishing words disparaging the trade and words defaming the tradesmen. There is 
good reason for this difficulty, as is further indicated by this passage from Bower, Actionable 
Defamation at 28-29 (1908) where the requirement for the trade slander category are ex- 
plained: ‘‘The slanderous matter must be published of the party defamed, not only in the way 
of his trade or calling, but also so as to affect his reputation therein . . . and the meaning of this 
latter requirement is that the words must impute something which, if on would have a natu- 
ral tendency to injure the plaintiff in the occupation in question. . 


*° Bower, Actionable Defamation, art. 57, note (p) (1908). 
3° Tbid., at art. 61, note (y). 


* This is apparently recognized in the English Report of the Committee on the Law of 
Defamation (Cmd. 7536/48). See Faulks, Report of the Committee on Defamation, 98 L. J. 
611 (1948). “‘. . . it is recommended that in cases of malicious but not defamatory falsehoods 
causing damage known generally but vaguely as ‘actions on the case,’ the law, which at present 
always requires proof of special damage, should be amended to make actionable per se . . . (b) 
such statements, however published, if they were calculated to cause actual pecuniary damage 
to the plaintiff in his office, profession or trade.” 

3? Even this distinction becomes untenable in the case of disparagement or defamation of 
a corporation. Corporations have no reputation in any personal sense, yet have prestige and 
standing which may be injured. Thus imputations casting aspersions upon the honesty, credit 
or efficiency of corporations have been held defamatory, Axton-Fisher Tobacco Co. v. Evening 
Post Co., 169 Ky. 64, 183 S.W. 269 (1916); St. James Military Academy v. Gaiser, 125 Mo. 
517, 28 S.W. 851 (1894). Analytically only disparagement of such bodies is possible and 
courts generally demand allegation and proof of ‘‘special” damage. See cases cited notes 17, 
28 supra. 
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seem that a requirement of strict proof of damage on the one hand, and a pre- 
sumption of damage on the other, ought not hinge on such a distinction. In- 
deed a more tenable alignment would shift the presumption of damage to the 
case of disparagement, since the injury to trade relations is here accomplished 
more directly by derogating the trade rather than plaintiff in the way of his 
trade. 

When, in order to avoid the “special” damage requirement, counsel press on 
the courts words disparaging the product as words defaming their producer, 
both courts and commentators perceive difficulty.** In such cases the disparag- 
ing words as to the product are urged as imputing deception or lack of integrity 
to their producers.*4 If convinced, the courts will admit that the remarks are 
not merely disparaging but defamatory, and, as libel or slander affecting one in 
his trade, relief will be afforded without the onerous burden of proof.*s In 
such cases, the logic stripped of refinement would appear thus: 

D falsely stated that garments made by P are defective (mere disparagement 

requiring proof of “special” damage). 

But this implies that P is a cheat, 

And since a cheat who makes garments will be viewed as making defective 

garments, 

P has been defamed in his trade (and damage is presumed).** 


It would seem such gymnastics ought not be approved. Perhaps more deserv- 


ing of approbation are those courts which, somewhat blinded by the lines of dis- 


33 See comments and cases in Prosser, Torts 1038-40 (1941); Hibschman, Defamation or 

t, 24 Minn. L. Rev. 625 (1940); Prosser goes so far as noting, “Tt might be pos- 

sible to imply some accusation of personal inefficiency or incompetence, at least, in nearly 
every imputation directed against a business or its product.” 


34 Rosenberg v. J. C. Penney Co., 30 Cal. App. 2d 609, 86 P. 2d 696 (1939); Shaw Cleaners 
& Dyers v. Des Moines Dress Club, 215 Iowa 1130, 245 N.W. 231 (1932); National Refining 
Co. v. Benzo Gas Motor Fuel Co., 20 F. 2d 763 (C.A. 8th, 1927); Erick Bowman Remedy Co. 
v. Jensen Salsbery Laboratories, 17 F. 2d 255 (C.A. 8th, 1926); Dust Sprayer Mfg. Co. v. 
Western Fruit Grower, 126 Mo. App. 139, 103 S.W. 566 (1907); Tobin v. Alfred M. Best Co., 
120 App. Div. 387, 105 N.Y. Supp. 294 (1907); Holmes v. Clisby, 118 Ga. 820, 45 S.E. 684 
(1903); Inland Printer Co. v. Economy Half-Tone S. Co., 99 Ill. App. 8 (1901); Non Pareil 
Cork Mfg. Co. v. Keasbey & Mattison Co., 108 Fed. 721 (Pa., 1901); Freisinger v. Moore, 65 
N.J.L. 286, 47 Atl. 432 (1900); Brooks v. Harison, 91 N.Y. 83 (1883). 


38 Rosenberg v. J. C. Penney Co., 30 Cal. App. 2d 609, 86 P. 2d 696 (1939); seca 8g 8 
Co. v. National Broadcasting Co., 336 Pa. 182, 8 A. 2d 302 (1939); Larson v. Brooklyn Dail 
Eagle, 165 App. Div. 4, 150 N.Y. Supp. 464 (1914); Tobin v. Alfred M. Best Co., nati. 
Div. 387, 105 N.Y. Supp. 294 (1907); Holmes v. Clisby, 118 Ga. 820, 45 S.E. 684 (1903); Inland 
Printer Co. v. Economy Half-Tone Supply Co., 99 Ill. App. 8 (1901); Freisinger v. Moore, 65 
N.J.L. 286, 47 Atl. 432 (1900); Craig v. Pueblo Press Pub. Co., 5 Colo. App. 208, 37 Pac. 945 
(1894); Landon v. Watkins, 61 Minn. 137, 63 N.W. 615 (1895). 


36 Compare Freisinger v. Moore, 65 N.J.L. a (1900); Brooks v. Harison, 
91 N.Y. 83, 91 (1883); Rosenberg v. J. C. Penney Co., 30 Cal. App. 2d 609, 86 P. ad 696 (1930); 
Tobin v. Alfred M. Best Co., 120 App. Div. 387, 105 N.Y. Supp. 294 (1907); Holmes v. Clisby, 
118 Ga. 820, 45 S.E. 684 (1903). 
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tinction, cannot tell the difference between words defaming the plaintiff in his 
trade and words disparaging plaintiff's trade.*” 

It has been indicated that if a disparagement action were viewed by the 
court as slander affecting one in his business, the rigid demand of allegation and 
proof of “special” damage would be displaced by the legal presumption of 
damage. Similarly, if disparagement were viewed as libel, damage would be 
presumed, for it is hornbook law that all libel is actionable per se. In disparage- 
ment there is no distinction between oral and written imputations. However, 
since much disparagement is accomplished by print, many courts fail to dis- 
tinguish it from libel as to the requirement of allegation and proof of “special” 
damage. Looking to the question of whether.the words are defamatory on their 
face, as determinative on the damage issue, the courts lump disparagement and 
libel requiring “innuendo” or “inducement” together, and require proof of 
“special” damage as to both.** Thus the requirement of allegation of “special” 
damage has been substituted for the requirement of allegation of “special” 
facts in the “innuendo” libel situations. These courts are assisting many others 
in a movement which threatens to obliterate that most basic defamation dis- 
tinction between oral and written matter. Courts are today holding that if the 
alleged libel is not defamatory on its face but \requires explanation by “induce- 
ment” or “innuendo,” it is not libelous per se but requires proof of “special” 
damage.*? Others have held imputations libelous per se only when falling into 
one of the familiar per se categories of slander.** Such distortion of orthodox 
defamation law together with the discordant treatment of disparagement cases 
indicate judicial dissatisfaction with the principles governing damages in 
defamation. 

The view taken by the majority in the Pendleton case avoids the requirement 
of “special” damage but does not escape the problem. The dissent argued with 
justification that the action was properly one of disparagement; that allegation 

37 Compare Cohen v. Eisenberg, 173 Misc. 1089, 19 N.Y.S. 2d 678 (1940), aff’d 260 App. 
Div. 1014, 24 N.Y.S. 2d 1004 (1940); Henkle v. Schaub, 94 Mich. 542, 54 N.W. 293 (1893); 
Chiatovich v. Hanchett, 96 Fed. 681, 687 (C.C. Nev., 1899) aff’g 88 Fed. 873 (1898); Gardella 


v. Log Cabin Products Co., 89 F. 2d 891 (C.A. ad, 1937); Carroll v. Paramount Pictures, 3 
F.R.D. 95 (N.Y., 1942). 


3* See Ellsworth v. Martindale-Hubbell Law Directory, 66 N.D. 578, 268 N.W. 400 (1936); 
Rosenberg v. J. C. Penney Co., 30 Cal. App. 2d 609, 86 P. 2d 696 (1939); Shaw Cleaners & 
Dyers v. Des Moines Dress Club, 215 Iowa 1130, 245 N.W. 231 (1932); National Refining Co. 
v. Benzo Gas Motor Fuel Co., 20 F. 2d 763 (C.A. 8th, 1927); Erick Bowman Remedy Co. v. 
Jensen Salsbery Laboratories, 17 F. 2d 255 (C.A. 8th, 1926); Dust Sprayer Mfg. Co. v. West- 
ern Fruit Grower, 126 Mo. App. 139, 103 S.W. 566 (1907); cf. Advance Music Corp. v. 
American Tobacco Co., 183 Misc. 645, 50 N.Y.S. 2d 287 (1944). 


39 See the many cases cited in Carpenter, Libel Per Se in California and Some Other 
States, 17 So. Calif. L. Rev. 347 (1944); Burke, Libel Per Se, 14 Calif. L. Rev. 61 (1925). 


4 Rachels v. Deener, 182 Ark. 931, 33 S.W. 2d 39 (1930); Harrison v. Burger, 212 Ala. 670, 
103 So. 842 (1925); Landati v. Stea, 44 R.I. 303, 117 Atl. 422 (1922); Tennessee Coal, Iron & 
Ry. Co. v. Kelly, 163 Ala. 348, 50 So. 1008 (1909); Briggs v. Brown, 55 Fla. 417, 46 So. 325 
(1908); see Carpenter, op. cit. supra note 39, at 355-56. 





COMMENTS 121 


of “special” damage was required but insufficiently set forth in the pleadings.“ 
But the majority viewed the issue of “special” damage as foreign to the case, 
relying on Tudile v. Buck* and Doremus v. Hennessy“ to sustain the action as 
malicious interference with the property right of doing business.** There is 
some support for application of this theory to the Pendleton situation, but the 
scant precedent is further weakened by the confusion that attends it.45 Yet, a 
similar approach to actions of disparagement is preferred by commentators 
dissatisfied with the existing law of defamation.“ They advocate considering the 
tort as simply one form of interference with economic relations.‘’? But with 
courts so disinclined to talk in terms of the interference with such intangibles, 
it is almost certain that talk of “property” would multiply, dispute as to the 
requirement of “special” damage increase,’ and the troublesome concept of 
“malice” lend its weight to the confusion. 

Throughout that area of law affording redress for injurious words, the rules 
as to allegation and proof of damage emerge as ultimate arbiters of award or 
denial of relief. When these rules come to be viewed as essentially arbitrary 
they can only be attacked and broken by commentators and courts.** And 


“ Pendleton v. Time, Inc., 339 Ill. App. 188, 89 N.E. 2d 435 (1949). 

# 107 Minn. 145, 119 N.W. 946 (1909). 

43 176 Ill. 608, 52 N.E. 924 (1898). 

4 Pendleton v. Time, Inc., 339 Ill. App. 188, 89 N.E. 2d 435 (1949). 

45See Advance Music Corp. v. American Tobacco Co., 183 Misc. 855, 51 N.Y.S. 2d 692 


(1944), rev’d 53 N.Y.S. 2d 337 (1945), aff'd 296 N.Y. 79, 70 N.E. 2d 401 (1946); Stebbins v. 
Edwards, 101 Okla. 188, 224 Pac. 714 (1924); Adriance Platt & Co. v. National Harrow Co., 
121 F. 827 (C.A. 2d, 1903); Lawrence Trust Co. v. Sun-American Pub. Co., 245 Mass. 262, 139 
N.E. 655 (1923); cf. Al Raschid v. News Syndicate Co., 265 N.Y. 1, 4, 191 N.E. 713, 714 (1934). 


# Prosser, Torts 1037 (1941); Smith, Disparagement of Property, 13 Col. L. Rev. 121, 
129-31 (1913). 


47 Prosser, Torts 1049 (1941); Green, Relational Interests, 30 Ill. L. Rev. 1, 29-45 (1935); 
see Smith, Disparagement of Property, 13 Col. L. Rev. 121, 130-32 (1913). 


48 Courts cling to the old concepts even when recognizing ‘‘new”’ actions in the nature of 
interference. This is doubtless the reason why disparagement cases are so full of ‘‘interference 
with property” discussion. Similarly, in a related area, the leading case of Lumley v. Gye, 
2 El. & Bl. 216, 118 Eng. Rep. 749 (Q.B., 1853), found the court speaking of the interference 
with contractual relations as interference with property. 


4° Ibid. ‘“‘Property” seems to be the “tangible” concept capable of being spread to embrace 
almost any intangible relation. It appears undesirable in disparagement; see Prosser, Torts 
1041 (1941). In Dudley v. Briggs, 141 Mass. 582, 6 N.E. 717 (1886), defendant falsely repre- 
sented that plaintiff would not publish a directory thereby inducing third persons to advertise 
in and subscribe for defendant’s directory, but no legal right of plaintiff’s was held to have been 
invaded since his intention to publish a directory was held not to constitute property. 

8° The more courts view the action as malicious interference, the less will ‘‘special” damage 
be required, and the greater will be the conflict with disparagement decisions. Compare in the 
Pendleton case the majority (interference) with the minority (disparagement) where the sole 
issue turned on whether “special” damage was required. 

5* See criticism and proposals in Prosser, Torts 777-78, 803-9 (1941); McCormick, Damages 
416 (1935); Bower, Actionable Defamation 318-22 (1908); Paton, Reform and The English 
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though there is widespread agreement that the prevailing rules should go, there 
is meager accord on those which should take their place. Much that is proposed 
would simply retain the concepts but rearrange the categories.” It might be 
rewarding to explore the possibilities of abolishing the “general”-“special” 
damage categories completely, rather than seek to realign them. If by so doing, 
attention can be directed to all the facts comprising the injury rather than to 
the words alleged to have produced it, then would the law have moved toward 
realistic treatment of words intended to damage. 


DISCOVERY OF GOVERNMENT DOCUMENTS UNDER 
THE FEDERAL RULES 


The advent of the liberal discovery provisions of the Federal Rules of Civil 
Procedure' has brought in its wake a renewed discussion of an old problem: 
when should documents in the possession of the executive departments of the 
government be considered privileged from disclosure?? The resolution of this 
question involves not only the balancing of the respective rights and needs of 
private litigants and the government in its various litigious capacities,’ but 
also a delineation of the powers of the executive and the courts in an area where 
their duties overlap.‘ 


Law of Defamation, 33 Ill. L. Rev. 669 (1939); Carr, The English Law of Defamation, 18 L.Q. 
Rev. 255, 388 (1902); Donnelly, Law of Defamation—Proposals for Reform, 33 Minn. L. Rev. 
609 (1949); Committee on the Law of Defamation: The Porter Report, 12 Modern L. Rev. 217 
(1949); Faulks, op. cit. supra note 31. 


s* See for examples, Paton, op. cit. supra note 51; Donnelly, op. cit. supra note 51; Faulks, 
op. cit. supra note 31. 


* Rule 34, 28 U.S.C.A. foll. § 2072 (1950): “Upon motion of any party showing good cause 
therefor . . . the court in which an action is pending may (1) order any party to produce and 
permit the inspection and copying or photographing . . . of any designated documents, papers, 
books, accounts, letters, photographs, objects, or tangible things, not privileged, which con- 
stitute or contain evidence material to any of the matters within the scope of the examina- 
tion permitted. . . .” Rules 26-32, together with Rule 45 (b) and (d), authorize the issuance 
of similar orders to persons not parties to the action; these orders are also subject to the de- 
fense of privilege. Park Ridge Corp. v. Elias, 3 F.R.D. 93 (1943). As for the use of other de- 
fenses provided by the Rules, in the context of government litigation, see Pike and Fischer, 
Discovery against Federal Administrative Agencies, 56 Harv. L. Rev. 1125 (1943); to this list 
should be added the “‘work-product” limitation laid down in Hickman v. Taylor, 329 U.S. 495 
(1947). 

For a general discussion of the discovery procedure, see Pike and Willis, Federal Discovery 
in Operation, 7 Univ. Chi. L. Rev. 297 (1940); Holtzoff, Instruments of Discovery under 
Federal Rules, 41 Mich. L. Rev. 205 (1942). 


* United States v. Burr, 25 Fed. Cas. 1, 37, 191 (C.C. Ky., 1806). 

3 Recent cases suggest that the treatment of the government’s claim of privilege might 
depend on whether the government is acting in a sovereign or a proprietary capacity. See 
cases cited note 46 infra. 

4 See text at notes 13-15 infra. 
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The government’s claim that a document is protected from disclosure by a 
particular privilege should be distinguished from the ancient plea of sovereign 
immunity, which makes a blanket denial to the application of the discovery 
procedure against the government.’ The latter argument, which assumes that 
the mechanisms provided in the Federal Rules for compelling disclosure 
of documents and information are technically bills of discovery and therefore 
may not be used against the sovereign without its consent,* has not been ac- 
cepted by the courts,’ nor seriously urged by the government. 

There are a number of distinct and separable privileges which may be in- 
voked to support the government’s refusal to produce documents. The privilege 
accorded to military secrets’ needs no comment. The well-established privilege 
of the government not to reveal the identity of ‘informers’? finds justification 
in the government’s receiving information which presumably it could not other- 
wise obtain."° A similar principle underlies the privilege which protects reports 
received by the government from individuals under compulsion of statute." 
The foregoing privileges have not caused much controversy, since they are com- 
paratively specific. There are, however, instances not covered by these privileges 
where nondisclosure might be justified. In order to fill this gap there has grown 


5 Even this theory did not preclude all discovery against government agencies, since the 
immunity was not always available to officers of the sovereign. Osborn v. Bank of the U.S., 
9 Wheat. (U.S.) 738 (1824); United States v. Lee, 106 U.S. 196 (1882). 

6 O’Reilly, Discovery against the United States: A New Aspect of Sovereign Immunity? 
21 N.C. L. Rev. 1 (1942). 


7 United States v. General Motors Corp., 2 F.R.D. 528 (Ill., 1942); cf. Fleming v. Bernardi, 
1 F.R.D. 624 (Ohio, 1941). The courts’ position seems to be justified by the expressed scope 
of the Rules: ‘“These rules govern the procedure in the United States district courts in all 
suits of a civil nature . . . with the exceptions stated in Rule 81” (Rule 1). Rule 81 specifies 
certain forms of actions which are not governed by the Rules, but makes no exceptions as to 
parties. The rule of construction which excludes the sovereign from the operation of any legis- 
lative act unless specifically mentioned (Dollar Savings Bank v. United States, 19 Wall. 
(U.S.) 227 (1873) would seem inapplicable here, since the United States is mentioned wherever 
an exception is to be made in its favor: Rules 12(a), 13(d), 17(a), 25(d), 37(f), 39(c), s4(@), 
5s(e), 62(e), 2 Moore, Federal Practice § ros (2d ed., 1948). Judge Clark has stated that 
“where we have felt it necessary we have provided special rules as to the Government. . 
[I}t was our theory that except as we made special provisions these rules apply to the United 
States as a litigant as much as to anyone else.” American Bar Association: Proceedings of the 
Institute at Washington 50 (1939). Although this statement might be construed as limiting 
the operation of the discovery procedures against the government to those cases where it is a 
party to the action, such a distinction seems to be irrelevant to the issue of privilege. See text 
at note 41 infra. 


*U.S. v. Haugen, 58 F. Supp. 436 (Wash., 1944); Pollen v. Ford Instrument Co., 26 F. 
Supp. 583 (N.Y., 1939). 

9 In re Quarles & Butler, 158 U.S. 532 (1894); Vogel v. Gruaz, 110 U.S. 311 (1884). 

*° Dean Wigmore contends that this particular privilege should cover only the identity of 


the informer and not the content of the communication. 8 Wigmore, Evidence § 2374, at 755. 
But see note 44 infra. 


™ Regulations made pursuant to 26 U.S.C.A. § 55 (1948) prohibit disclosure of individual 
income tax returns. O’Connell v. Olsen & Ugelstadt, 10 F.R.D. 142 (Ohio, 1949). 
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up a fourth category of privilege, which bars disclosure when it would be “‘prej- 
udicial to the public interest.”” 

The preliminary question raised by such a claim of privilege is whether the 
court or the executive agency asserting the privilege is to make the decision as 
to the status of the material in question. In United States v. Burr," the court had 
before it the question of whether a subpoena duces tecum could issue to the 
President, and whether the entire contents of certain letters in his possession 
must be produced on motion and affidavit of the defendant as to their material- 
ity. Chief Justice Marshall stated that the subpoena would issue; and although 
he ruled that there was insufficient evidence to decide whether the parts of the 
letter in question could be withheld, the discussion makes it clear that he con- 
sidered the ultimate decision to be in the hands of the court." It is not surpris- 
ing that the executive agencies have taken the opposite position, contending 
that all discretion as to the need for secrecy rests with the agency asserting the 
privilege.** The acquiescence of many courts in this latter view can be seen in 
cases involving agency regulations which prohibit any member of the depart- 
ment from disclosing official papers without express authority from the head of 
the department, under penalty of fine and discharge from office.” 


Shallow v. Markert Mfg. Co., 175 Misc. 613, 24 N.Y.S. 2d 823 (1941); cf. Jacoby v. 
Delfiner, 183 Misc. 280, 51 N.Y.S. (2d) 478 (1944). 


"3 a5 Fed. Cas. 1 (C.C. Ky., 1806). 


4‘*The president, although subject to the general rules which apply to others, may have 
sufficient motives for declining to produce a particular paper, and those motives may be such 
as to restrain the court from enforcing its production. . . . At the same time, the court could 
not refuse to pay proper attention to the affidavit of the accused.” Ibid., at 191-92. 


*s“*The courts have repeatedly held that they will not and cannot require the executive to 
produce such papers when in the opinion of the executive their production is contrary to the 
public interest. The courts have also held that the question whether the production of the 
papers would be against the public interest is one for the executive and not for the courts to 
determine.” 40 Ops. Atty. Gen. 45, 49 (1941). Of the cases cited by the Attorney General as 
authority for this statement, only one, Appeal of Hartranft, 85 Pa. 433 (1877), involved this 
issue. Hartranft, the Governor of Pennsylvania, was appealing from an order allowing attach- 
ment to issue against him because of his failure to respond to a subpoena directing him to 
appear before a grand jury. The court dismissed the order, saying that his appearance would 
have been futile since, as governor, he could not be compelled to reveal any information he had 
received in the course of his official duties. This proposition was claimed to be a necessary in- 
ference from the tri-partite nature of the government: if the executive is to be responsible for 
the carrying out of the laws, he must be deemed to have final discretion, as against other 
branches of the government, over matters in his department. The dissenting opinion pointed 
out that the question of the applicability of the privilege of nondisclosure could have been con- 
strued equally well as one falling within the duties of the judiciary. 


*6 These regulations are made pursuant to R.S. § 161 (1878), 5 U.S.C.A. § 22 (1927), which 
provides that ‘‘the head of each department is authorized to prescribe regulations, not in- 
consistent with law, for the government of his department, the conduct of its officers and 
clerks, the distribution and performance of its business, and the custody, use, and preserva- 
tion of the records, papers, and property appertaining to it.” The constitutionality of this 
statute, which has been in force since 1789 (1 Stat. at Large 28) was affirmed in Ex parte 
Curtis, 106 U.S. 371 (1882). The statute is not a delegation of legislative power, although regu- 
lations made pursuant thereto have the force of law. Butler v. White, 83 Fed. 578, 589 (C.C. 
Va., 1897). 
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Privilege against disclosure on the strength of such regulation was first as- 
serted in a line of cases which arose out of a conflict between the Commissioner 
of Internal Revenue and some of the state governments. A number of internal 
revenue collectors were committed to jail for contempt when they refused to 
disclose documents or information relating to the sale of federal tax stamps to 
liquor dealers, during the prosecutions of alleged offenders of the state prohibi- 
tion laws. In all but one case,’’ the collectors were released on writs of habeas 
corpus," but the courts, anxious not to invite a storm of protest over invasion 
of states’ rights by the federal judiciary,’® used some very broad language about 
the force and limitations of the departmental regulations. In the earliest case 
in this group,”° the court stated that ‘Congress has given to the commissioner 
of internal revenue, without qualification the power to make and enforce upon 
his subordinate officers all reasonable regulations in the matter of the collection 
of internal revenue. These regulations are not to be questioned by this court, 
but must be upheld and enforced. . . .”” 

In Boske v. Comingore,” it was argued that a regulation resulting in a blan- 
ket prohibition against disclosure was “inconsistent with law.”** The Supreme 
Court disposed of this contention with the statement that “‘[t]here is certainly 
no statute which expressly or by necessary implication forbade the adoption 
of such a regulation. That being the case, we do not perceive upon what ground 
the regulation in question can be regarded as inconsistent with law.’’*4 Since 
the statute under which the regulation was promulgated was not intended to 
create new rules of evidence,”’ the court’s reasoning appears to have been based 


7 In re Hirsch, 74 Fed. 928 (C.C. Conn., 1896), upholding the action of the state court. 


8 In re Weeks, 82 Fed. 729 (D.C. Utah, 1897); Boske v. Comingore, 177 U.S. 459 (1900); 
In re Lamberton, 124 Fed. 446 (D.C. Ark., 1903); Stegall v. Thurman, 175 Fed. 813 (D.C. Ga., 
1910); Harwood v. McMurtry, 22 F. Supp. 572 (Ky., 1938). 


19“Tt is not that the United States has any desire to interfere with or prevent the enforce- 
ment of any criminal law which the people of the state may see fit to enact. It is simply a 
question whether, when the officers of the state, in attempting to enforce one of her laws seek 
to transgress . . . what is tantamount to a statute of the United States [see note 21 infra] 
it is not the duty of the federal courts . . . to see to it that the national law is upheld.” In re 
Huttman, 70 Fed. 699 at 703 (Kan., 1895). 

2° Tbid. 


* Thid., at 701. At this time the only “regulations” in force were two letters addressed to 
individual collectors by the Commissioner. In re Hirsch, 74 Fed. 928, 931 (C.C. Conn., 1896). 


* 177 U.S. 459 (1900). By this time, a specific prohibition against disclosure had been pro- 
mulgated and it was conceded that “‘[i]f these regulations were such as the Secretary could 
legally prescribe . . . the state authorities were without jurisdiction to compel the Collector 
to violate them.” Ibid., at 467. 


3 See note 16 supra. 
24 Boske v. Comingore, 177 U.S. 459, 469 (1900). And a court cannot so find “‘unless [the 
regulation] . . . is plainly and palpably inconsistent with law.” Ibid., at 470. 


*s In reviewing the legislative history of the statute, the court in Butler v. White, 83 Fed. 
578, 581 (C.C. Va., 1897), said that “‘it is in no sense a delegated power of legislation. The 
evident purpose of congress was to furnish each department with authority to regulate the 
conduct of its officers and employees.” 
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on the assumption that pre-existing rules of evidence gave the commissioner 
complete discretion in this matter, even as against a court.” No authority was 
cited for such an assumption” and in view of the precedent of United States v. 
Burr, the assumption seems questionable. 

The issue of whether the court or the executive is to decide questions of 
privilege has occasionally been obscured by stating the alternative to executive 
discretion in terms of public access to all government records.”* Thus it has been 
argued that to allow judicial examination of the material claimed to be privi- 
leged would be tantamount to denying all privilege, since such examination 
would necessarily involve full disclosure to the world. This dire prediction need 
not, and has not, come true, as evidenced by the cases where the court has been 
willing to examine the material and safeguard privileged information by 
requiring only partial disclosure,”’ or disclosure only to the persons immediately 
concerned,?° or by postponing disclosure until an appropriate time," or by not 
allowing disclosure at all.# 

A more serious criticism of judicial handling of the privilege question is the 
fact that the head of an executive agency may have the advantage of a more 
complete picture than a court can have of the consequences of disclosure in a 
particular case. However, the most sensitive matters of national defense and 
law enforcement are to a great degree protected by the specific privileges men- 


* The decision could have been based on the narrower ground of the privilege of non- 
disclosure of information given under compulsion of statute. The court mentioned this privi- 
lege, but suggested the existence of broader ‘‘reasons of public policy” and added, “‘{a]t any 
rate, the Secretary deemed the regulation in question a wise and proper one.”’ Boske v. Comin- 
gore, 177 U.S. 459, 470 (1900). 


27 With the exception of Appeal of Hartranft, 85 Pa. 433 (1877), none has been found. 


In re Comingore, 96 Fed. 552, 558 (D.C. Ky., 1899); cf. Appeal of Hartranft, 85 Pa. 
433, 444 (1877). 


#9 Walling v. Richmond Screw Anchor Co., 4 F.R.D. 265 (N.Y., 1943); cf. Bowles v. Acker- 
man, 4 F.R.D. 260 (N.Y., 1945). This has also been done in cases not involving the govern- 
ment, Gordon, Wolf, Cowen Co. v. Independent Halvah Candies, 9 F.R.D. 700 (N.Y., 1949). 


3° United States v. Burr, 25 Fed. Cas. 1, 192 (C.C. Ky., 1806); in Evans v. United States, 
18 U.S. L. Week 2573 (D.C. La., June 20, 1950), the court said: “It is not the exclusive right 
of any such agency of the Government to decide for itself the privileged nature of such docu- 
ments, but the court is the one to judge of this when such contention is made. This can be done 
by presenting to the judge, without disclosure in the first instance to the other side, whatever 
is claimed to have that status. The court then decides whether it is privileged or not.” Cf. 
United States v. Cotton Valley Operators Committee, 9 F.R.D. 719 (La., 1949), aff'd (by 
equally divided court) 18 U.S.L. Week 3297 (Apr. 25, 1950). 


# U.S. v. Schine Chain Theatres, Inc., 4 F.R.D. 109 (N.Y., 1944). The technique of post- 
poning discovery has been utilized to protect trade secrets in advance of trial, Western States 
Machine Co. v. S. S. Hepworth Co., 1 F.R.D. 766 (N.Y., 1941); whether or not this approach 
is feasible may be the determinative factor in ruling on a motion for discovery against the 
government in law enforcement cases; see note 44 infra. 


3 United States v. Kohler Co., 9 F.R.D. 289 (Pa., 1949); United States v. Deere & Co., 
9 F.R.D. 523 (Minn., 1949). 
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tioned above, which have generally been respected by the courts.’ It should 
not be presumed that judicial discretion over other claims of privilege would 
produce results “prejudicial to the public interest.” On the contrary, where the 
courts have assumed the responsibility of examining the claim of privilege, 
they have gone out of their way to make sure that “secret” information was not 
involved before requiring disclosure of the government.** These courts have 
recognized that discovery, even under the Federal Rules, is not a matter of 
unqualified right,35 and the requests have been denied where the moving party 
failed to demonstrate good cause,** and where the court felt that the disadvan- 
tages of “harassment... and... disruption of the organization” would out- 
weigh the benefits to be derived from disclosure.*? Although judicial examina- 
tion of the grounds which are claimed to give rise to the privilege does not guar- 
antee that the proper balance will always be struck between the interests of the 
individual litigant and the “‘public interest,” it can serve to counteract a natu- 
ral propensity on the part of the agencies involved to overestimate the impor- 
tance of their office procedures and activities when they are judging their own 
cause. 3* 





33 See notes g-11 supra. In a separate concurring opinion in Bank Line, Ltd. v. United 
States, 163 F. 2d 133, 139 (C.A. ad, 1947), Judge Clark suggested that even where the facts 
would bring the matter within one of the specific privileges, the court should make a separate 
ruling in every case: ‘“‘During war, courts must respect decisions of the armed forces as to the 
need for concealment, but I think no general principle of refusing discovery on a general state- 
ment of prejudice to its best interest should be applied to any branch of the government, in- 
cluding the armed forces.” 


34 In Cresmer v. United States, 9 F.R.D. 203 (D.C. N.Y., 1949), an action brought under 
the Federal Tort Claim Act, 62 Stat. 982 (1948), 28 U.S.C.A. 2671 (1950), the government’s 
assertion of privilege against disclosure was denied by a ruling to the effect that the Act placed 
the United States ‘‘on a par with ordinary litigants.” (It should be noted that in this case the 
government was acting in a proprietary capacity; see note 43 infra.) Nevertheless the court, 
on its own motion, examined the report in question first, in order ‘‘to make sure that . . . [it] 
contained no military or service secrets which would be detrimental to the interests of the 
armed forces of the United States or to the National Security.” 9 F.R.D. 204. 


35 U.S. v. 5 Cases, etc., 9 F.R.D. 81 (Conn., 1949); U.S. v. Kohler Co., 9 F.R.D. 289 (Pa., 
1949). 


36 “‘T cannot see the necessity of a court order to enable a claimant to pierce ‘the dark veil 
of secrecy over pertinent facts’ when without an order he can poke his head within the veil 
and make his own observation.” U.S. v. 5 Cases, etc., 9 F.R.D. 81, 83 (Conn., 1949). Cf. 
Portland v. Dravo Corp., 4 F.R.D. 305 (Pa., 1945). 


31 Consolidated Water Power & Paper Co. v. Bowles, 150 F. 2d 960 (Emerg. App., 1945). 


38 Dean Wigmore’s description of what he terms typical office procedure where a regulation 
prohibiting disclosure is in effect (see note 16 supra) points out the potential danger: ‘This 
general order becomes a routine dogma in the minds of all subordinates. An application now 
arrives for a copy of a record material in litigation. . . . The subordinate at that lowest point, 
obsessed by the general dogma against disclosure, prepares a reply denying the application; 
he will usually not have the initiative or courage to propose an exceptional use of discretion in 
favor of the application. This draft reply is sent up, ‘through channels,’ each one treating it 
in routine fashion, until it reaches the departmental head or other chief officer whose signature 
is necessary. Arriving in a ponderous pile of daily draft correspondence, it receives that 
necessary signature without further consideration. ... Thus, the chief officer himself [who 
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The greatest single advantage of allowing judicial inquiry into the govern- 
ment’s claims of privilege is the flexibility which appears to be lacking under 
the doctrine of executive discretion. There have been a number of instances 
under the Rules where disclosure has been required of the government in spite 
of an assertion of privilege.*® In many of these cases, however, the disclosure 
was ordered on the theory that although the particular agency has sole discre- 
tion as to whether disclosure should be permitted when requested in a suit be- 
tween private parties, the privilege of nondisclosure is automatically waived 
when the agency has instituted the action.** The government is thus faced with 
the alternatives of revealing information, the disclosure of which it deems un- 
wise, or abandoning its case,“ without any judicial determination of the merits 
of its claim. This test ignores the question, fundamental to any decision regard- 
ing a claim of privilege, of the existence of circumstances extraneous to the 
litigation which make it desirable that the material remain confidential.“ In 
applying a rule as mechanical as this waiver test, a court is not able to consider 
the very important factor of the nature of the capacity in which the govern- 
ment appears in court. 

Although justice may require that the government be treated like an ordi- 
nary litigant when it is acting in a proprietary capacity,“ additional elements 


is usually the only one with power to authorize disclosure] is rarely given an opportunity to 
pass intelligently on the precise need for that document in the litigation, or upon the actual 
extent to which any important State interest might demand its withholding.” 8 Wigmore, 
Evidence, § 2378a, at 793. Even if we assume that this condemnation cannot be justifiably 
directed at all federal agencies, the existence of this procedure in some cases is not beyond the 
realm of possibility. 


39 United States v. 300 Cans, etc., 7 F.R.D. 36 (Ohio, 1947); Bowles v. Ackerman, 4 F.R.D. 
260 (N.Y., 1945). In Bowles v. Dashiel, 72 F. Supp. 219 (Ore., 1946), an action by the OPA 
administrator for damages for over-ceiling prices, the court requested the defendant to file a 
motion under Rule 34, requesting documents revealing the basis of the administrator’s de- 
terminations; presumably the motion was filed and granted. Cf. Bowles v. Karp, 3 F.R.D. 327 
(Ky., 1944). 


4 Fleming v. Bernardi, 1 F.R.D. 624 (Ohio, 1941); United States v. General Motors Corp., 
2 F.R.D. 528 (Ill., 1942). This is sometimes referred to as the ‘“‘public-private” test; the 
terminology can probably be traced to the assertion that ‘‘in a suit between private parties” 
government papers have a privileged status. 15 Ops. Atty. Gen. 378 (1877). 

# Rule 37(b)(3), 2 U.S.C.A. foll. § 2072 (1950). 


# In criminal prosecutions, the government’s claim of privilege has often been denied, not 
on a theory of waiver, but because “‘[s]o far as they directly touch the criminal dealings, the 
prosecution necessarily ends any confidential character the documents may possess.” United 
States v. Andolschek, 142 F. 2d 503, 506 (C.A. 2d, 1944); accord, United States v. Krule- 
witch, 145 F. 2d 76 (C.A. ad, 1944); United States ex rel. Touhy v. Ragen (C.A. 7th, 195°), 
180 F. 2d 321. On this basis, it is apparent that these cases cannot be cited as authority for the 
waiver theory; but see Bowles v. Ackerman, 4 F.R.D. 260 (NY., 1945). 


« This proposition was adopted in the Federal Tort Claims Act, 62 Stat. 982 (1948), 28 
U.S.C.A. 2671 (1950). Apart from such specific statutory language, once a court has accepted 
the doctrine of executive discretion, the waiver theory is the only means by which the court 
can “‘logically” refuse to recognize the government’s claim of privilege. This has led to some 
rather tenuous reasoning in an effort to make a “‘public” case out of a ‘‘private” one in order 
to deny the government’s privilege. See Zimmerman v. Poindexter, 74 F. Supp. 933 (Hawaii, 
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are involved when the government comes into court in its role as a sovereign or 
law-enforcing agency. In the latter situation there exist somewhat the same 
considerations which underlie the ‘informers’ privilege”; the government 
should not be forced to reveal information when the very fact of disclosure 
might impede future law-enforcement activities.“4 To avoid this by forcing the 
government to give up its case is to protect the means at the expense of the goal. 
Moreover, it is conceivable that in certain situations, disclosure of the requested 
material might entail a premature publication of related investigations or the 
revealing of fact-finding techniques which are effective only because they are 
kept secret.“* These considerations cannot be given their full effect under pat 
notions of waiver; but where the courts follow the practice of judicial examina- 
tion of the asserted privilege, the implications of the distinction between the 
government as a proprietor and as the enforcer of law can be, and have been, 
recognized.” 

It is not unlikely that the doctrine of executive discretion has gained as much 
force as it has because of an unwillingness on the part of the courts to face the 
enforcement problem which could arise under the opposite view.‘’ Although 
there is some dictum to the effect that a court might use the ordinary remedies 
to enforce its orders against the executive branch of the government,“ it is 


1947), noted in 58 Yale L.J. 993 (1949). The interdependence of these theories may be in- 
ferred from the fact that in a few recent anti-trust prosecutions, where the courts refused to 
accept the doctrine of executive discretion and insisted on making their own determination of 
the applicability of a privilege, the waiver theory was not even mentioned. ‘‘[T]he inevitable 
consequence of the Government’s submitting itself . . . to litigation with private persons” was 
not the automatic waiver of all privilege, but the duty to submit the question to the court, 
who “‘then decides whether it is privileged or not.” Evans v. United States, 18 U.S. L. Week 
2573 (D.C. La., June 20, 1950). That this procedure need not entail denial of all privilege, see 
notes 29-32 supra. 


#4 The anti-trust prosecutions are an example. The material which is often requested of the 
government is that which the government has received from companies that have dealt with 
the defendant, regarding the business practices of the latter. United States v. Kohler Co., 
9 F.R.D. 289 (Pa., 1949); United States v. Deere & Co., 9 F.R.D. 523 (Minn., 1949). It is 
probable that much of this information is obtained on the strength of the government’s prac- 
tice of keeping such sources confidential; disclosing the documents would probably involve 
disclosure of the source. The fact that some of the information contained in the documents 
may later be revealed at the trial, or upon pre-trial proceedings, does not warrant complete 
disclosure before that time. 

45 The denial of discovery in such a case might also be supported by analogy to the reason- 
ing underlying the ‘‘work-product” test laid down in Hickman v. Taylor, 329 U.S. 495 (1947). 

# United States v. Deere & Co., 9 F.R.D. 523 (Minn., 1949); United States v. Kohler Co., 
9 F.R.D. 289 (Pa., 1949). 

47 See Jacoby v. Delfiner, 183 Misc. 280, 51 N.Y.S. (ad) 478 (1944): “‘an order of the court 
directing the United States Department of Justice to furnish plaintiffs with the information 
desired need not be honored by that federal agency and, accordingly, the order sought herein 
would be a mere futility.” 

# In Thompson v. German Valley R. Co., 22 N.J« Eq. 111 (1871), the court stated, at 115, 
that “‘[ijt is possible that there may be cases where courts, from the conduct of an Executive, 
might deem it proper to proceed against him for contempt.” 
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“not clear” whether such action would be successful.4* Even if it could be done, 
the propriety of such action is debatable. Nevertheless, the weight to be given 
to this consideration should not be exaggerated. The problem would arise only 
where the government was not a party to the action—in a “private” suit— 
since otherwise a court can avoid an impasse by resorting to the provisions in 
the Rules for entering a default judgment against a disobedient party.’ Even 
in the former situation it would seem that the natural reluctance of the judi- 
ciary and the executive to proceed to the point of open conflict would tend to 
make the courts amenable to assertions of privilege when strongly contended 
for by the executive, while minimizing the likelihood of the executive’s absolute 
refusal to produce information which a court has ordered to be disclosed. The 
possibility that a court, in a rare case, might have to meet the enforcement 
problem unsuccessfully does not seem to be sufficient justification for a court, 
in every case, to “abdicatie] an inherent judicial function of determining the 
facts upon which the admissibility of evidence in a case depends.”’* 


PROOF REQUIREMENTS IN ANTI-TRUST SUITS: THE 
OBSTACLES TO TREBLE DAMAGE RECOVERY 
Some prerequisites for private recovery under the treble-damage provisions 
of the anti-trust laws may be considered relatively well settled. Injury must 
be to a “business or property” interest? and must be “proximately caused”? by 


a violation‘ of those laws. A creditor, for example, does not suffer a “direct in- 
# 2 Moore, Federal Practice § 34.05, n. 1 (1st ed., 1938). 


5° United States v. Cotton Valley Operators Committee, 9 F.R.D. 721 (La., 1949), aff’d (by 
equally divided court) 18 U.S.L. Week 3297 (Apr. 25, 1950). It has been suggested that the 
public-private test (see text at note 40 supra) may be justified because of this consideration, 
Government Privilege against Disclosure of Official Documents, 58 Yale L.J. 993, 998 (1949). 


st Zimmerman v. Poindexter, 74 F. Supp. 933 (Hawaii, 1947). 


* Section 7 of the Sherman Anti-Trust Act, 26 Stat. 209 (1890), 15 U.S.C.A. § 15 (1941), is 
as follows: ‘“‘Any person who shall be injured in his business or property by any other person 
or corporation by reason of anything forbidden or declared to be unlawful by this act, may sue 
therefor in any circuit court of the United States in the district in which the defendant resides 
or is found, without respect to the amount in controversy, and shall recover threefold the 
damages by him sustained, and the cost of suit, including a reasonable attorney’s fee.” 

Section 4 of the Clayton Act, 38 Stat. 730 (1914), 15 U.S.C.A. § 15 (1941), adds only that 
the defendant may be sued in the district in which ‘‘he has an agent.” 

* Glenn Coal Co. v. Dickinson Coal Co., 72 F. 2d 885 (C.A. 4th, 1934); Louisiana Farmers 
P. U. v. Great A. & P. Tea Co., 40 F. Supp. 897 (Ark., 1941); American Banana Co. v. United 
Fruit Co., 213 U.S. 347 (1909). ““While the antitrust laws are for the public benefit . . . an 
. .. action to recover damages is personal . . . and not for the benefit of the public. [Plaintiff] 
must seek personal pecuniary damages.” Maltz v. Sax, 134 F. ad 2, 5 (C.A. 7th, 1943). 1 Toum- 
lin’s Anti-Trust Laws § 20.8 (1949). 

? Package Closure Corp. v. Sealright Co., 141 F. 2d 972 (C.A. ad, 1944). 


4 Various activities prohibited by the anti-trust laws have led to recovery of treble damages: 
monopolization and conspiracies to monopolize, Eastman Kodak Co. v. Southern Photo Ma- 
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jury” to his business by illegal restraints on his debtor,’ though a lessor en- 
titled to a percentage of his lessee’s profits is so harmed. An injury to a corpora- 
tion’s “business or property” may justify recovery in the corporation’s behalf,’ 
but it is not at the same time actionable by stockholders, officers, and directors 
qua individuals, since individual business or property has not been injured.' 
The requirements of “direct injury” to “business or property” may be met al- 
though the parties are not competitors. Thus a sales agent whose position was 
eliminated by his employer’s vertical expansion has recovered,’ as have ultimate 
consumers injured by conspiratorial increases in price’® and middlemen and re- 
tailers victimized by discrimination." Needless to say, each successful plaintiff 
must have engaged in,’ or must have intended to engage in,"? some lawful 
business. 

Having established the fact of direct injury to business or property, plaintiffs 


terials Co. 273 U.S. 359 (1927); price fixing, Mandeville Island Farms, Inc. v. American Crystal 
Sugar Co., 334 U.S. 219 (1947); boycotts, Loder v. Jayne, 142 F. roro (C.C. Pa., 1906); 
blacklisting, Montague v. Lowry, 193 U.S. 38 (1904); resale price maintenance, Strauss v. Vic- 
tor Talking Machine Co., 297 F. 791 (C.A. 2d, 1924); price discrimination, Bruices Juices, Inc. 
v. American Can Co., 87 F. Supp. 985 (Fla., 1949); illegal integrations, Roseland v. Phister 
Mfg. Co., 125 F. 2d 417 (C.A. 7th, 1942); acquisition of control of a competing corporation to 
remove it from the market, Ames v. American Telephone & Telegraph Co., 166 F. 820 (C.C. 
Mass., 1909); and illegal control of markets by means of license agreements, Victor Talking 
Machine Co, v. Kemeny, 271 F. 810 (C.A. 3rd, 1921). See Recovery of Treble Damages Under 
the Sherman Act, 38 Yale L. J. 503 (1929). 


5 Roseland v. Phister Mfg. Co., 125 F. 2d 417 (C.A. 7th, 1942), and cases cited. 


*Camrel Co., Inc. v. Paramount Film Distributing Corp., C.C.H. Trade Reg. Serv. 
4 57,233 (N-Y., 1944). 


7 A stock holder may sue for the benefit of the corporation, Pa. Sugar Refining Co. v. Ameri- 
can Sugar Refining Co., 166 F. 254 (C.A. 2d, 1908); Ames v. A. T. & T. Co., 166 F. 820 (C.C. 
Mass., 1909). So, when the plaintiff is a corporation suing its officers or directors, it is not con- 
sidered to be in pari delecti. Procedure in Private Suits under the Sherman and Clayton Acts, 
32 Col. L. Rev. 335 (1932). 


® Gerli v. Silk Ass’n of America, 36 F. 2d 959 (N.Y., 1929). 

* Roseland v. Phister Mfg. Co., 125 F. 2d 417 (C.A. 7th, 1942). 

te Chattanooga Foundry v. Atlanta, 203 U.S. 390 (1906). 

11 Bruices Juices, Inc. v. American Can Co., 87 F. Supp. 985 (Fla., 1949); Elizabeth Arden 
Sales Corp. v. Gus Blass Co., 150 F. 2d 988 (C.A. 8th, 1945), cert. den. 326 U.S. 773 (1945), 


noted 44 Mich. L. Rev. 680 (1946); American Can Co. v. Ladoga Canning Co., 44 F. 2d 763 
(C.A. 7th, 1930), noted 44 Harv. L. Rev. 867 (1931). See text at note 41 infra. 


12 Maltz v. Sax, 134 F. 2d 2 (C.A. 7th, 1943). 


3‘It is not necessary under the statute [Clayton Act] to aver an injury to a specific going 
business but . . . ‘it is necessary to state facts showing an intention and preparedness to enter 
business.’ ” Triangle Conduit & Cable Co. v. National Electrical Products Corp., 152 F. ad 
398, 390 (C.A. 3d, 1945), quoting American Banana Co. v. United Fruit Co., 166 F. 261, 264 
(C.A. 2d, 1908). In practice the difficulties involved in proof of damages by one who has not 
yet entered business may defeat a good claim, especially where the court only recognizes the 
loss-of-profits technique. Central Coal & Coke Co. v. Hartman, 111 F. 96 (C.A. 8th, rgor). 
Compare Wm. Goldman Theatres v. Loew’s, Inc., 69 F. Supp. 103 (Pa., 1946). 
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are then faced with the difficult task of choosing a method of proving the extent 
of harm. Theoretically, one might assume that the measure of damages in any 
case should be the actual pecuniary losses suffered by the plaintiff, and that 
these should be measured by comparing actual with probable profits during 
the period of the wrong and adjusting for fluctuations not assignable to the 
defendant’s conduct. But because situations arise in which the decline in net 
profits does not fully measure the extent of harm, damage claims based on a 
showing of unlawfully increased costs or decreased revenue have been approved. 
Which of the factors of loss—diminished net profit,'4 diminished gross revenue," 
or increased costs**—a plaintiff ultimately relies on will depend on his estimation 
of the relative availability of evidence and the likelihood of recovery.” 

Both the diminished revenue and lost profits methods involve an inference 
as to the amount of plaintiff’s gross revenue and profits if defendant’s illegal 
activities had not interfered."* In lightening plaintiff’s burden of proving “what 
might have been,’’ courts recently have permitted “‘probable and inferential 
proof” where none better was available.’® Thus juries have been allowed to de- 


*4 Bigelow v. RKO Pictures, Inc., 327 U.S. 251 (1946). 


*s Although lost profits and increased costs were early considered elements of loss under 
the Sherman Act, recovery for diminished revenue was first permitted in Story Parchment Co. 
v. Paterson Parchment Paper Co., 282 U.S. 555 (1931). In a suit for damages by a plaintiff 
injured in a price war with other parchment paper manufacturers, the Supreme Court upheld 
a charge to the jury which bade them consider as an element of damages ‘‘the difference be- 
tween the prices actually received and what would have been received but for the unlawful 
conspiracy.” The method of establishing damages approved by the trial judge had been clearly 
differentiated in the circuit court from the loss of profits technique, and although recovery was 
there denied because of uncertainty as to the amount of damages, the method was approved on 
analogy with decisions in which the only injury shown was increased cost. 

*6 Elizabeth Arden Sales Corp. v. Gus Blass Co., 150 F. 2d 988 (C.A. 8th, 1945). 


+7 Since both increased costs and diminished revenues affect the calculation of net profits, 
a plaintiff must choose between net profits and the other elements of injury in estimating 
extent of damage. He may, of course, choose whichever is the larger. Wm. Goldman Theatres, 
Inc. v. Loew’s, Inc., 69 F. Supp. 103 (Pa., 1946). Where in addition to any of these elements of 
loss, he has suffered a decline in the value of his property, he may count the decline as addition- 
al loss. If the decline is taken into account in estimating any of the above elements, it may 
not be counted again. Ibid., at 105. Story Parchment Co. v. Paterson Parchment Paper Co., 
282 U.S. 555 (1931). 


*8 The diminished-revenue method merely requires that the plaintiff establish what his gross 
revenue would have been if the defendant’s illegal activities had not interfered, three times the 
difference between expected gross revenue and revenue actually received being the formula for 
determining damages. The loss-of-profits technique may also require a showing of putative 
costs since the usual formula calls for trebling the difference between estimated profits and 
profits actually received during the period of the wrong. As a practical matter, however, the 
showing of prospective costs seems to have been no more difficult than a showing of prospec- 
tive gross revenue, and no decision has been lost by a plaintiff who has successfully established 
prospective gross revenue while failing to establish prospective costs. Those who have found 
it difficult to establish either prospective revenue or prospective costs have leen permitted 
to fix amount of damages by comparison with a competing business. 


+9‘*Where the defendant by his own wrong has prevented a more precise computation, the 
jury may not render a verdict based on speculation or guesswork. But the jury may make a 
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rive significant differences between actual and possible receipts from analysis of 
plaintiff’s business data before the wrong complained of and from expert 
testimony as to the probable growth of plaintiff’s business.*° And in several 
cases, plaintiffs have simply presented juries with a mass of evidence as to past 
earnings, expenses, and profits, and left them to draw their inferences.** No 
definite rules have been announced which prescribe the number of years from 
which evidence of past earnings is to be drawn—profit histories of only one 
year have been allowed.” In justifying conjectural proof the courts frequently 
have said that since the defendant’s wrong rendered acquisition of adequate 
data impossible, “only the fact and not the amount of damage need be cer- 
tain.’’23 

In addition, recent courts have tended to relax rules requiring a causal con- 
nection between the plaintiff’s injury and the defendant’s activities. Changes 
in market conditions may have contributed as substantially as the defendant’s 
conduct to the plaintiff’s business decline. While these uncertain factors have 
provided a barrier to many plaintiffs’ claims,’4 recent explicit pronouncements 
by the Supreme Court require only a showing of expected profit or revenue 
losses to establish a prima facie case, and place upon the defendant the burden 


of establishing that portion of the total loss not attributable to defendant’s un- 
lawful activity.*s 


just and reasonable estimate of the damage based on relevant data, and render its verdict ac- 
cordingly. In such circumstances ‘juries are allowed to act on probable and inferential as well 
as [upon] direct and positive proof.’ ” Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 264 
(1946), quoting Story Parchment Co. v. Paterson Parchment Paper Co., 282 U.S. 555, 564 
(1931). 


2° Bigelow v. RKO Pictures, Inc., 327 U.S. 251 (1946). 


# William H. Rankin Co. v. Associated Bill Posters (Charles A. Ramsay Co. v. Same), 


42 F. 2d 152 (C.A. 2d, 1930). Donovan and Irvine, Proof of Damages Under the Anti-Trust 
Laws, 88 U. of Pa. L. Rev. 511, 515 (1940). 


William H. Rankin Co. v. Associated Bill Posters (Charles A. Ramsay Co. v. Same), 
42 F. ad 152 (C.A. 2d, 1930). 


*3 This is the customary rule. Story Parchment Co. v. Paterson Parchment Paper Co., 282 
U.S. 555, 564 (1931). However, in Wm. Goldman Theatres, Inc. v. Loew’s, Inc., 69 F. Supp. 
103 (Pa., 1946), recovery was granted a theatre owner who was prevented from commencing 
operations by defendant’s illegal operations. In perhaps the only decision of its kind, the court 
discusses the significance of three major factors—cost, selling price, and sales volume. Since 
plaintiff’s business was a theatre, his costs and selling prices were relatively fixed, and his vol- 
ume was determined by comparison with a neighboring theatre of similar location and reputa- 
tion. The court pointed out that the relatively standardized character of the movie industry, 
as opposed to other industries, made it possible to consider these elements in determining the 
amount of plaintiff's interrupted revenue. 


* Central Coal & Coke Co. v. Hartman, 111 F. 96 (C.A. 8th, 1911); Locker v. American 


Tobacco Co., 218 F. 447 (C.A. 2d, 1914); Amesican Sea Green Slate Co. v. O’Halloran, 229 F. 
77 (C.A. ad, rors). 


6 The jury may conclude “‘as a matter of just and reasonable inference from the proof of 
defendant’s wrongful acts and their tendency to injure plaintiff’s business, and from the evi- 
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In Bigelow v. RKO Radio Pictures, Inc.,* the Supreme Court approved an 
alternative method of establishing lost profits which may significantly ease the 
burden of proving “what might have been.” There a theatre owner’s evidence 
consisted of (1) a comparison of profits prior to the restraint with probable prof- 
its afterwards, and (2) a comparison of actual profits during the period of re- 
straint with the profits of a comparable competing theatre owned by the de- 
fendant. The fact that the two methods established similar results strengthened 
the proof. This comparative method is most effective where the conduct com- 
plained of has barred the plaintiff’s entrance into the field,?’ a situation in which 
alternative methods of proof are not otherwise available because the plaintiff 
lacks a history of revenue, cost, and earnings. — 

In cases where unlawful refusals to sell particular merchandise do not result 
in appreciable diminution of over-all profits, losses on the particular merchan- 
dise may measure damage. Thus in Frey & Son, Inc. v. Welch Grape Juice Co.* 
the defendant had sold plaintiff 190 cases of grape juice in 1911, but thereafter 
refused to supply him. Plaintiff’s evidence as to previous gross profit per unit, 
less attaching costs, was considered relevant, and recovery was permitted de- 
spite the general increase in plaintiff’s business after the refusal.” 

It has frequently been stated that deprivations of monopoly profits are not 
compensable, and that a plaintiff must establish what his profits would have 
been in a “competitive” market.*° Yet courts have realized that literal adher- 





dence of the decline in prices, profits, and values, not shown to be attributable to other causes, 
the defendants’ wrongful acts had caused damage to the plaintiffs.” Bigelow v. RKO Radio 
Pictures, Inc., 327 U.S. 251, 264 (1946). Proof of Damages under the Anti-Trust Laws, 41 Ill. 
L. Rev. 462, 464 (1946). In placing the burden of uncertainty on the wrongdoer, the courts 
have followed a venerable common law principle which has been applied in trademark and 
admiralty cases, and the law of confusion of goods. Armory v. Delamire, 1 Strange 505 (1722). 
Developments in the Law—Damages, 61 Harv. L. Rev. 113, 187 (1947). 


% 327 U.S. 251 (1946). 


*7In Wm. Goldman Theatres, Inc. v. Loew’s Inc., 69 F. Supp. 103 (Pa., 1946). The case 
is noteworthy in its discussion of the elements which make one theatre comparable with 
another, a question which the Supreme Court treated most cavalierly in the Bigelow case. 

Although proof of damages by the method of comparison was upheld in Theatre Inv. Co. v. 
RKO Radio Pictures, Inc., 72 F. Supp. 650 (Wash., 1947), the court considered the tradi- 
tional methods of proving lost profits to be more reliable and only reluctantly authorized the 
method of comparison. 


*8 240 Fed. 114 (C.A. 4th, 1917), cert. den. 251 U.S. 551 (1919). 


** Although a general increase in business during the period of the wrong will usually make 
it difficult to show loss of anticipated profits, in this case plaintiff's business upturn was help- 
ful in establishing what he would have made on the boycotted merchandise. 

3° In Victor Talking Machine Co. v. Kemeny, 271 Fed. 810 (C.A. 3d, 1921), appellant had 
sought to maintain both wholesale and retail prices by means of a licensing system. Kemeny, @ 
retailer, refused to heed defendant’s instructions and was boycotted. Concerning his attempt 
to compute as damages anticipated profits based on the illegally maintained prices, the court 
said: ‘Profits which the plaintiff could anticipate . . . were only such as lie could earn lawfully 
in a competitive market. Such profits can not . . . be ascertained from profits which he had 


ae rT aP? ? Pee 5 


COMMENTS 135 


ence to such a rule would erect an almost insurmountable evidentiary barrier, 
and recent cases have ignored it in fact. Thus, in Story Parchment Co. v. Paterson 
Parchment Paper Co.,3* damages were awarded on the basis of a projection of 
prices existing before the activity complained of, although the defendants had 
always controlled the business, the price structure was clearly noncompetitive, 
and the plaintiff was an unestablished, probably undercapitalized organization 
whose success was at least conjectural. 

Lack of agreement as to whether damages awarded under the anti-trust laws 
are punitive or compensatory has created special problems for plaintiffs in in- 
creased-cost situations. On the theory that the damage award is punitive, an 
increased cost passed on to purchasers might still measure damages; but if the 
award is to be considered compensatory in nature, a strict definition of “loss”’ 
might deprive the plaintiff of recovery.” 

Prior to 1941, there was little question that illegally increased costs measured 
damages even though not shown to have been absorbed by the plaintiff. Thus 
a shipper charged discriminatory rates in Thomsen v. Union Castle Mail S. 
S. Co.33 “was damaged within the meaning of the statute [Sherman Act] to the 
extent of ...sums... paid...” in excess of reasonable rates, without con- 
sideration of actual pecuniary loss. However, a series of decisions growing out of 


earned under a system whose sole purpose was to maintain prices, restrict competition, and 
create monopoly.” Ibid., at 819. However, in Eastman Kodak Co. v. Southern Photo Materi- 
als Co., 273 US. 3590 (x99), the Supreme Court, i in permitting a jury to consider evidence of 


‘‘normal business.” Ibid., at 377. How this is to be accomplished is the jury’s secret, and, pre- 
sumably, if an appellate court thinks that the reduction has not been proper, it may reverse. 
In any event, the harshness of the Kemeny rule is mitigated by the Eastman Kodak decision 
in cases where proper instructions have been given. 


* 282 U.S. 555 (1931). See the circuit court’s opinion in the Story case, 37 F. 2d 537 (C.A. 
1st, 1930). Procedure in Private Suits under the Sherman and Clayton Acts, 32 Col. L. Rev. 
335, 344 n. 63 (1932). 


3 “*Plaintiffs are seeking, not compensation for damages suffered by defendant’s illegal acts, 
but profits because of said acts. . . . The Sherman . . . and the Clayton Act{s] afford a cause 
of action for those suffering damages. In their provisions for damages they embody both 
Panliive Sait SOR NSTENT SENS ak SUSEATOT St NENG SUDO RE 
tory damages is made. In the event of compensatory damages, then automatically punitiv 
damages follow.” Clark Oil Co. v. Phillips Petroleum Co., 148 F. ad 580, 582 (C.A. 8th, itt 
cert. den. 326 U.S. 734 (1945). Compare Haskell v. Perkins, 28 F. 2d 222 (N.J., 1928); ee 
of Treble Damages under the Sherman Act, 38 Yale L. J. 503 (1929). A good discussion of 
problem may be found in Vold, Are Threefold Damages eee ere tee 
Compensatory? 28 Ky. L. J. 117 (1940). 

Even if the treble-damages provisions are compensatory rather than punitive, the rights 
of claimants injured by cost increases might remain unsettled. What constitutes injury under 
a compensatory statute might still be debated, and, as cases in other fields indicate, the con- 
cept of injury is subject to many interpretations. Compare Webb v. Portland Man’ i 
Co., 3 Sumner 189 (C.C. 1st, 1838); Stratton v. Mount Herman Boys School, 216 Mass. 83, 
103 Atl. 87 (1913). 


33 166 Fed. 251 (C.A. 2d, 1908). 
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United States v. Socony-V acuum Oil Co.*4 required a showing that costs which 
had increased as a result of market-wide price fixing agreements had not been 
passed on to consumers. 

For example in Leonard v. Socomy-Vacuum Oil Co.,*5 a factor which had un- 
doubtedly influenced all the courts in the Socony-Vacuum group of cases was 
made explicit. Because every jobber’s costs had been increased by the same 
amount, and because the wholesale market was highly competitive, it was said 
that the increased cost was passed on by all in the form of uniformly higher 
prices. The market-wide nature of the illegal cost increase was held to dis- 
tinguish the case from price discrimination situations in which the inability 
of the plaintiff to pass on increased costs is readily apparent. 

It is clear, however, that the cost increase in the Leonard case would tend to 
reduce output and profits for the entire group of wholesalers. Output of a par- 
ticular jobber would remain at the reduced level until some competitors were 
forced to leave the industry. While it might be difficult to calculate the de- 
creased profit suffered by an individual firm, statements that wholesalers as 
a@ group could not have been injured by the cost increase are clearly false. And 
since other courts had found that the fact rather than the amount of lost profit 
was the significant element, recoveries might have been justified although the 
precise extent of injury was uncertain. 

In any event, the Socony-Vacuwm series of cases ignored previous Sherman 
Act decisions refusing to require actual pecuniary loss?’ and erroneously sought 

+4 United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940), noted 89 U. of Pa. L. 
Rev. 683 (1941). Defendants were convicted of conspiring to fix the price of gasoline sold to 
Midwest jobbers by manipulating the spot market price. Following judgment in this case, 
jobbers who claimed that they had been injured by the price increases manipulated by the 
conspirators sued for treble damages. See for example, Clark Oil Co. v. Phillips Petroleum Co., 
148 F. ad 580 (C.A. 8th, 1945); Northwestern Oil Co. v. Socony-Vacuum Oil Co., 138 F. 2d 
967 (C.A. 7th, 1943); Leonard v. Socony-Vacuum Oil Co., 42 F. Supp. 369 (Wis., 1942); 
Twin Ports Oil Co. v. Pure Oil Co., 119 F. 2d 747 (C.A. 8th, 1941). 

35 42 F. Supp. 369 (Wis., 1941). 

3° Bigelow v. RKO Pictures, Inc., 327 U.S. 251 (1946); Story Parchment Co. v. Paterson 
Parchment Paper Co., 282 U.S. 561 (1931). See text at note 23 supra. 


37 Peto v. Howell, ror F. 2d 353 (C.A. 7th 1938) (a purchaser may recover from a defendant 
who illegally cornered the grain market in Chicago the difference between the reasonable price 
and the price he had to pay) ; Strauss v. Victor Talking Machine Co., 297 F. 791 (C.A. 2d, 1924) 
(measure of damages is the difference between the price a retailer was compelled to pay as a 
result of a boycott and the reasonable price); Monarch Tobacco Works v. American Tobacco 
Co., 165 Fed. 774 (C.C. Ky., 1908) (measure of damages is the difference between the price the 
plaintiff was compelled to pay because of the illegal combination and the price he should have 
paid); Thomsen v. Cayser, 243 U.S. 66 (1917), discussed in text at note 33 supra; United States 
Tobacco Co. v. American Tobacco Co., 163 Fed. 701 (C.C. N.Y., 1908) (excessive price charged 
for licorice paste less the reasonable price is the measure of damages); Loder v. Jayne, 142 Fed. 
roro (C.C. Pa., 1906) (plaintiff who was injured by a boycott may recover the difference be- 
tween the price paid and the price it would have paid the defendant); Chattanooga Foundry 
Co. v. Atlanta, 203 U.S. 390 (1906) (plaintiff, the ultimate consumer, who was injured by an 
illegal price increase, may recover the difference between what it paid and what it would have 
paid if not for the unlawful combination). 
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support in cases arising under the Interstate Commerce Act.** In these latter 
decisions shippers injured by rate discriminations were refused damages based 
on the amount of rebates paid to competing shippers because the increases had 
been borne by the public. Ignored was the general language of later Interstate 
Commerce cases which undermined the decisions relied on even when they are 
restricted to their peculiar facts. Thus, in Adams v. Mills,** a shipper was al- 
lowed to recover where, instead of rate discrimination by means of the rebate 
device, the railroads had simply forced the injured party to pay a higher rate 
than his competitors. The court considered lack of evidence as to increase ab- 
sorption by the plaintiff immaterial, remarking that “if the defendants exacted 
from them an unlawful charge, the exaction was a tort, for which the plaintiffs 
were entitled, as for other torts, to [recovery] from the wrongdoer.”’*° 

Principles analogous to those announced in these later Interstate Com- 
merce cases have been adopted in price discrimination decisions under the anti- 
trust laws.* It has generally been held that the plaintiff in such a case may claim 
damages for loss of profits or for the amount of the discriminatory price differ- 
ence, without question as to whether increased costs had been passed on to the 
consumer. In Elizabeth Arden Sales Corp. . Gus Blass Co.,# damages were sought 
on evidence that the defendant had paid one-half the salary of plaintiff’s clerk 
who sold defendant’s product, while it paid the full salary of the clerk of a 
competing firm. The defense that plaintiff had not attempted to show loss of 
profits was disposed of on the grounds that he had “suffered a direct loss in the 
increased cost of operation . . . to the extent of the difference in the allowances 
arbitrarily made.” Furthermore, “‘to relieve the seller of the obligation to 
equalize such a discrimination through readily determinable general damages, 
where no special damages exist or are claimed, would be to weaken the effec- 
tiveness of the statute.” Earlier decisions under the Interstate Commerce 
Act relied on in the Socony-Vacuum cases were held inapplicable. 

Aside from the weakness of the precedents relied on, criticism may be di- 


38 See for example Pa. R. Co. v. International Coal Mining Co., 230 U.S. 184 (1913). 
9 286 U.S. 397 (1932). 


4° Justice Holmes’ statement in Southern Pacific Co. v. Darnell Taenzer Lumber Co., 245 
U.S. 531 (1918), is equally illuminating: “The only question before us is that at which we have 
hinted: whether the fact that the plaintiffs were able to pass on the damages that they sustained 
in the first instance by paying the unreasonable charge, and to collect that amount from the 
purchasers, prevents their recovering the overpayment from the carriers. The answer is not 
difficult. The general tendency of the law, in regards to damages at least, is not to go beyond 
the first step, As it does not attribute remote consequences to a defendant so it holds him 
liable if proximately the plaintiff has suffered a loss. The plaintiffs suffered losses to the amount 
of the verdict when they paid. Their claim accrued at once in the theory of the law and it does 
not inquire into later events.” Ibid., at 533-34. 

* Cases cited note 11 supra. 

# 150 F. 2d 988 (1945), cert. den. 326 U.S. 773 (1945). 


3 Thid., at 996. 44 Tbid., at 997. 
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rected at the Socony-V acuum cases for their misinterpretation of the role treble- 
damage actions play in the enforcement of the anti-trust laws. Rules, eviden- 
tiary or otherwise, which emphasize the compensatory rather than the punitive 
nature of these actions ignore their historical and legislative purposes. The very 
fact of the “times three” formula demonstrates their punitive characteristics. 

Indeed, it can be said that without the treble damage sanction, the meagre 
nature of the criminal penalties arising from governmental actions would 
render the anti-trust laws nugatory. For example, the Socony-Vacuum case, 
which cost $200,000 and took four years to prosecute, resulted in a fine of only 
$65,000 divided among seventeen defendants.“ While it is true that treble- 
damage actions are usually brought in the wake of Justice Department victories, 
such actions, when they are successful, materially increase the factors deterring 
violation of the anti-trust laws. That such was the intention of Congress cannot 
be doubted. 

To what extent have the intentions of Congress been met? One hundred 
seventy-five treble-damage actions were reported during the first fifty years of 
Sherman Act enforcement. Plaintiffs were successful in only thirteen of these, 
recovering $1,270,000.00, while decisions awarding an additional $12,756,000.00 
were overruled by appellate courts.” Although these facts do not support an 
inference of judicial hostility to treble-damage actions, the vagaries in proof of 
damage rules outlined above may display judicial hesitancy to support the 
sanction. 

Many reasons for the paucity of successful actions may be suggested; it is 
clear, however, that the uncertain state of the law relating to proof of damages 
is an important factor. The rule of the Bigelow case giving the plaintiff the 
benefit of a presumption that his business decline is due to the defendant’s ac- 
tivities; recent tendencies to ignore the requirement that in estimating lost 
profits comparison be made with a competitive market; the general relaxation 
of the certainty rule in favor of the plaintiff—all of these may be expected to 
encourage claimants who now find the outcome of a suit for treble damages too 
uncertain to warrant action in the courts. What is now needed is a further 
crystallization of these rules, and a forthright acknowledgment of the purpose 
of the anti-trust laws in the lower federal courts. 


48 Fifty Years of Sherman Act Enforcement, 49 Yale L. J. 284 (1939); Vold, Are Threefold 
Damages Under the Anti-Trust Laws Penal or Compensatory?, 28 Ky. L. J. 117 (1940). 


“Fifty Years of Sherman Act Enforcement, 49 Yale L. J. 284, 298 (1939). 


47 Suits in which nonwritten opinions were rendered likewise showed a small number of 
successful actions. Thus, of the forty-one private suits pending during 1938, one was disposed 
of by judgment, two by consent, confession, or compromise, thirty-six were dismissed, dis- 
continued, withdrawn, or nonsuited; and one was otherwise disposed of. Annual Report of the 
Attorney General of the United States for the Fiscal Year Ended June 30, 1938, 233. It is ap- 
parent that although favorable judgments were not granted in most cases, many satisfactory 
settlements out of court could have been made. Donovan and Irvine, Proof of Damages Under 
the Anti-Trust Laws, 88 U. of Pa. L. Rev. 511, 526 (1940). 
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LIMITATIONS ON THE AMENDING POWER 
IN THE CORPORATE CONTRACT 

In dealing with incorporation certificates setting special requirements for 
certain corporate actions, courts have been troubled by the persuasiveness of 
two conflicting approaches. The formation of a business corporation is thought 
of as involving a contractual arrangement by the incorporators, as set forth in 
the certificate of incorporation as well as in the bylaws and resolutions, all 
operating within the framework of the controlling body of corporation law.’ 
This contract regulates the management of the enterprise, the distribution of 
its gains and losses, and the other correlative rights and duties of its par- 
ticipants. Nevertheless courts have tended to assume that a legislature had 
not left these significant internal arrangements to the discretion of individual 
incorporators, at first because corporate charters were regarded as special legis- 
lative grants of privilege, and later because corporations were recognized as 
important to our economy .? Norms set down by statute have been interpreted 
by many courts as representing public policy per se. Thus deviation from these 
norms, rather than actual or potential damage to an identifiable group, has 
been the criterion applied by these courts to strike down articles or bylaws.‘ 

From an early date in our economic history legislatures often felt the need to 
revise the statutes governing internal corporate arrangements, and, after some 
initial difficulty with regard to existing corporations, found it generally possible 
to do so under their reserved power to alter or amend corporate charters.’ It 


was also thought necessary to enable each corporation to revise and modernize 
its internal structure. The legislatures, by progressive stages, eventually per- 


? These corporate documents are said to form a hierarchy with a provision in a superior 
document overriding any conflicting regulation in a document below it in rank. See Gaskill v. 
Gladys Belle Oil Co., 16 Del. Ch. 289, 296, 146 Atl. 337, 340 (1929). In this aspect they re- 
semble more a political constitution than an ordinary contract. But consistently with the 
underlying contractual rationale courts have applied the rules of estoppel and reformation, 
which tend to modify the effect of the hierarchical theory as all the documents are regarded 
as evidence of the underlying agreement. Cases involving estoppel: Elliott v. Lindquist, 356 
Pa. 385, 52 A. 2d 180 (1947); see note 169 A.L.R. 1374 (1947); 7 Univ. Chi. L. Rev. 379 (1949), 
noting Frank v. Wilson Co., 24 Del. Ch. 237, 9 A. 2d 82 (1939). Reformation cases include: 
Pratt-Low Preserving Co. v. "Jordan, 217 Cal. 292, 18 P. 2d 676 (1933); Brown v. Little Brown 
Co., 269 Mass. 102, 168 N.E. 521 (1929); see Cristal v. Petry, 275 App. Div. 550, 90 N.Y.S. ad 
620 (1949). 


* The corporation was postulated as a fictional entity, created by the state and distinct from 
its incorporators, which must therefore conform to the pattern in which it was created. See 
McNulta v. Corn Belt Bank, 164 Ill. 427, 45 N.E. 954 (1897). 


3 See Benintendi v. Kenton Hotel, Inc., 294 N.Y. 112, 118, 60 N.E. 2d 829, 831 (1945) 
(“[T}he Legislature, for reasons thought by it to be sufficient. . . .”); Clausen v. Leary, 113 
N.J. Eq. 324, 329, 166 Atl. 623, 625 (1933) (‘‘.. . subversive of the statute”); Leviton v. 
North Jersey Holding Co., 106 N.J. Eq. 517, 520, 151 Atl. 389, 390 (1930) (“‘.. . fraud on the 
statute... .”). 


4 Validity of Variations from the Norm in Corporate Structure, 28 Col. L. Rev. 366 (1928). 
5 Power of the State to Alter Corporate Charters, 31 Col. L. Rev. 1163 (1931). 
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mitted a given majority of the stockholders of a corporation to alter nearly all 
existing arrangements.* This amending power included the power to make fun- 
damental and organic changes, an authority incompatible with the contractual 
theory of corporations. Earlier cases dealt with the amending power as quali- 
fied by the intention of the parties to the corporate contract,’ and “funda- 
mental” amendments were disallowed.’ More recent cases speak of the in- 
corporators as contracting in contemplation of the statutorily prescribed 
amending power,’ and therefore have upheld even basic changes in the rights 
of the corporate participants."® To prevent excesses in the exercise of this ex- 
panded power the courts tried to impose equitable limitations in the form of 
standards of reasonableness, fairness, and corporate need." The necessary in- 
definiteness of the tests, the complexity of the factual situations, and the great 
strategic advantages of the controlling interests all contributed to render 
equitable control ineffective.’* The wide dispersion of stock holdings and the 
devices tending to centralize control of corporations in a small fraction of the 
ownership increased this general inadequacy of public supervision for the pro- 
tection of minority and nonvoting stock classes. 

Hence minority or nonvoting shareholders now frequently attempt to pro- 
tect their interests by securing special provisions in the corporate documents 
prohibiting certain actions or changes, or conditioning them on a special class 
or extraordinary percentage vote.’ The effectiveness of these provisions largely 
depends on whether they may operate to limit the majority’s amending power 

* Berle and Means, The Modern Corporation and Private Property 207-19 (1932); see 
Ill. Rev. Stat. (1949) c. 32, § 157.52, 1 Ill. Bus. Corp. Act Ann. 235-47 (1947). Compare 
Pa. Stat. Ann. (Purdon, 1938) tit. 15, § 2852-801 with the earlier statute, 1921 Pa. L. 1159, 


Act of 25th May 1921, no. 426 § 4. The process is continuing. Compare Cal. Corp. Code 
(Deering, 1948) § 3602 with Cal. Corp. Code (Deering Supp., 1949) §§ 3601, 3602. 


7 See Blatchford v. Ross, 54 Barb. (N.Y.) 42 (1869); cases discussed in Dodd, Dissenting 
Stockholders and Amendments to Corporate Charters, 75 U. of Pa. L. Rev. 585, and 723 
(1927). 


* Curran, Minority Stockholders and the Amendment of Corporate Charters, 32 Mich. L. 
Rev. 743, 747-52 (1934). 


* See Western Foundry Co. v. Wicker, 403 Ill. 260, 282, 85 N.E. 2d 722, 732 (1949); Franz- 
blau v. Capital Securities Co., 2 N.J. Super. 517, 523, 64 A. 2d 644, 647 (1949); Hartford Ac- 
cident and Indemnity Co. v. W. S. Dickey Clay Mfg. Co., 26 Del. Ch. 411, 24 A. 2d 315, 
322 (1942). 


+ Berle and Means, op. cit. supra note 6; 4 Univ. Chi. L. Rev. 139 (1936), noting Sutton v. 
Globe Knitting Works, 276 Mich. 200, 267 N.W. 815 (1936). 


™ Rohrlich, Law and Practice in Corporate Control 128-68 (1933); Ballantine, Corpora- 
tions (Rev. ed., 1946) §§ 278, 278a. But see Maddock v. Vorclone Corp., 17 Del. Ch. 39, 147 
Atl. ass (1929). 


* See Latty, Fairness—The Focal Point in Preferred Stock Arrearage Elimination, 29 Va. 
L. Rev. 1 (1942); Dodd, Fair and Equitable Recapitalizations, 55 Harv. L. Rev. 780 (1942). 

3 Stevens, Voting Rights of Capital Stock and Shareholders, 11 Univ. Chi. J. Bus. 311, 
313, 316, 317 (1938); Sears, The New Place of the Stockholder 227 (1929); Rohrlich, Organiz- 
ing Corporate and Other Business Enterprises § 10.04 (1949). 
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as set down in the corporation statute. The consideration of this question has 
been complicated by a prevalent failure to distinguish between the exercise of 
the corporate amending power and the legislature’s use of the reserved power."4 
The reserved power of the legislature is axiomatically not limitable by pri- 
vate agreement,"s and corporate arrangements are necessarily subject to it. 
Whether these arrangements are similarly subject to the corporate members’ 
amending power depends first on the legislature’s intent as expressed in the 
relevant statute, and then on the intent of the incorporators as expressed in 
their underlying agreement. Thus there is little ground for a blanket assumption 
that this amending power is as illimitable as the reserved power. Nevertheless 
this premise underlies the recent New Jersey decision in Warren v. 536 Broad 
Street Corp.* In that case there was a certificate provision that the corporate 
assets might not be sold without the concurrence of three-fourths of the stock- 
holders. The relevant statute allowed the insertion in the certificate of incorpo- 
ration of “any provision creating, defining, limiting and regulating the powers 
of the corporation, its directors and stockholders or any class of stockholders,”*’ 
but also provided that the certificate could be amended by a two-thirds vote of 
the stockholders."® A majority holder controlling just two-thirds of the stock 
proceeded to amend the certificate to eliminate the three-fourths provision, and 
a minority holder sought an injunction. Both the New Jersey lower and ap- 
pellate courts reasoned that since the statute is a part of every corporate 
charter, and therefore is included in the contract of the minority stockholders, 


+4 This confusion seems to have resulted from the following circumstances. The charter was 
originally a single document, a special legislative act, and amendments to it were secured by 
petitioning the legislature. See Ruggles v. Illinois, 108 U.S. 526, 534 (1883); Curry v. Scott, 
54 Pa. 270°(1867); Ballantine, Corporations (Rev. ed. 1946) 35-38. The term “‘charter” now 
refers to the articles of incorporation together with the general statute, and either statutory 
changes or corporate amendments are often loosely described as amendments to the charter. 
Cases cited 1 Prentice-Hall Corp. Serv. § 1021 (1947); 7 Fletcher, Cyclopedia of Private 
Corporations (1931) §§ 3712-3724 (1931). The amending power had been extended by legisla- 
tive action so that many cases turned on whether the statutes, under which challenged amend- 
ments had been made, exceeded the legislative authority to alter the charters of previously 
organized corporations. Dodd, op. cit. supra note 7 at 723-44; 3 Univ. Chi. L. Rev. 327, noting 
Keller v.Wilson & Co., 21 Del. Ch. 13, 180 Atl. 584 (1935). Some courts and text writers com- 
pleted the identification by speaking of the reserved power being exercisable either by the 
legislature itself or by the majority of the stockholders to whom the legislature had delegated it. 
See Breslav v. New York & Queens Electric Light & Power Co., 249 App. Div. 181, 184, 291 
N.Y. Supp. 932, 936 (1936); Peters v. United States Mortgage Co., 13 Del. Ch. 11, 15, 114 Atl. 
598, 600 (1921); Hinckley v. Schwarzschild & Sulzberger Co., 107 App. Div. 470, 478, 480, 
95 N.Y. Supp. 357, 363, 365 (1905). Fletcher, op. cit. supra, §§ 3712-3724. It is difficult to say 
whether this confusion of terminology and theory has changed the outcome of any actual cases. 
Certainly it has obscured and obstructed consideration of the problem. 


5 See Looker v. Maynard, 179 U.S. 46 (1900); Daniel v. Tyrrell & Garth Investment Co., 
127 Tex. 213, 93 S.W. 2d 372 (1936); cases cited Fletcher, op. cit. supra note 14, at § 3630. 

© 6 N.J. Super. 170, 70 A. ad 782 (1950), affirming 4 N.J. Super. 584, 68 A. ad 175 (1949). 

*7N.J. Rev. Stat. (1937) tit. 14, c. 2, § 3(g), as amended N.J. Acts 1944, c. 21s. 

*N.J. Rev. Stat. (1937) tit. 14, c. rz, §§ 1, 2. 
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the three-fourths provision is applicable only if not amended through the statu- 
torily granted power. The amendment was held valid and the injunction denied, 
neither court making any reference to the permissive statutory language.’ 

The Warren case dealt with the rights of common stockholders, who have 
generally exercised a weaker claim on the protection of the courts than have 
the holders of preferred and nonvoting stock. Other factors, however, make the 
decision more disturbing. The corporation involved was small and closely held, 
and most of the original incorporators still participated. The appellate division’s 
opinion does not refer to any economic necessity for the change, and the lower 
chancery court specifically rejected this as a basis for the decision.*® The limita- 
tion on the power to take the basic step of transferring the corporate assets was 
specific and unambiguous. Even though this protective provision required only 
a slightly greater majority than did the statute, the court here permitted its 
invalidation by the arbitrary will of the majority holder.”* 

The statutory provisions allowing contractual limitations on the power of a 
prescribed majority to make radical changes in the corporate structure are so 
clear as to be seldom litigated. The wording of the New Jersey Statute set out 
above is a common form of such provision.” It is difficult to see what meaning 
this wording can have if it does not apply to invalidate the amendment in the 
Warren case. A similar New York statute has been interpreted as authorizing a 
provision in the articles prohibiting the changing of the number of directors 
except by unanimous consent, although the statute elsewhere allowed a ma- 
jority to so act.*? Another common statutory provision allows the certificate of 


** The Chancery Court in its lengthier and more articulate opinion relies explicitly on the 
rigid statutory framework premise in reaching its decision: ‘(T]he 75% vote requirement 
would have to yield to the transcendent force of the statutory power granted to the stock- 
holders. Any provision conflicting with the statutory grant or reservation would be subversive 
of the statute and would be deemed illegal and unenforceable.” Warren v. 536 Broad Street 
Corp., 4 N.J. Super. 584, 594, 68 A. 2d 175, 180 (1949). Compare King v. Ligon, 180 S.C. 224, 
232, 185 S.E. 305, 308 (1936). 


* 4 N.J. Super. 584, 592, 68 A. ad 175, 179 (1949). 


* A closely related situation, and one which illustrates sharply how far the amending power 
has been extended, involves amendments altering voting rights and powers. Maddock v. Vor- 
clone Corp., 17 Del. Ch. 39, 147 Atl. 255 (1929); Morris v. American Public Utilities Co., 14 
Del. Ch. 136, 122 Atl. 696 (1923). But cf. Brown v. McLanahan, 148 F. 2d 703 (C.A. 4th, 1945). 


#2 Compare Cal. Corp. Code (Deering Supp., 1949) § 305(c); Del. Rev. Code (1935) § 2037(8); 
woes oe Law (McKinney, 1943) c. 2, § 13; Ohio Code Ann. (Throckmorton, 1948) 
8623-4(8 


*3 “Tt is true that this [certificate] provision is in conflict with the statutory regulation for 
increase of directors, but, unless it was intended by [the statute, now Gen. Corp. Law c. 2, §13] 
to allow the corporators . . . to prescribe regulations for the conduct of its affairs and limita- 
tions on the power of the corporation and its members different from those prescribed by the 
statute, the privilege . . . would be of little or no efficacy. Of course this privilege must be 
exercised in one direction. It must limit, not increase, the powers of the corporation or those of 
its directors or stockholders. . . . The privilege granted . . . was therefore necessarily intended 
to increase the rights of the minority.” Ripin v. Atlantic Mercantile Qo., 205 N.Y. 442, 446, 
98 N.E. 855, 856 (1912); see Cristal v. Petry, 275 App. Div. 550, 90 N.Y. S. 2d 620 (1949). 
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incorporation to require for any corporate action the vote of a larger percentage 
of stock than the statute requires.*4 Other states couch the various voting re- 
quirements in general or nonmandatory terms—“at least two-thirds” or as 
operating “unless otherwise provided.” 

The method by which the contractual rights of the minority were defeated in 
the Warren case is anticipated by the Ohio code. That code provides that if a 
proposed amendment would authorize any particular corporate action which 
the existing articles allow only by a specified vote of the shareholders, the 
amendment also requires the specified vote.” Unless the statutes allowing limi- 
tations on the amending power are to be read as requiring a specific literal 
limitation rather than an agreement implying such limitation, such a result 
should be reachable without express legislative command. The transparent de- 
vice of accomplishing in two steps what is forbidden in one caused no difficulty 
in a recent Delaware case. A charter provision requiring the consent of holders 
of 75 percent of the preferred stock on amendments affecting their rights and 
preferences had itself been amended, 50 percent of the preferred concurring, 
so as to reduce the 75 percent requirement to 60 percent. When the corpora- 
tion proceeded at its next meeting to sharply reduce the rights of the preferred 
holders by corporate amendment, with only 72 percent of the preferred con- 
curring, the Chancellor held both amendments invalid since not passed by the 
special 75 percent preferred vote. The complaining minority in the Delaware 
case presented a stronger claim for equitable relief than did the complainants in 


the Warren case. Nevertheless, the situations are indistinguishable if the 
premise is granted that corporate contracts which threaten no one with unfair 
damage, and violate no public policy, should be enforced.” 

Circumstances seem to indicate that the legislative extension of the amend- 
ing power was largely prompted by the influence of those in control of corpora- 


* Cal. Corp. Code (Deering Supp., 1949) §§ 3632, 3901, 4107; Del. Rev. Code (1935) 
§ 2037(11); Ill. Rev. Stat. (1949) c. 32, § 157.146; N.Y. Stock Corp. Law (McKinney Supp., 
1949) § 9(d). 


5 Ill. Rev. Stat. (1949) c. 32, §§ 157.53¢, 157-64, 157-72, 157-76; Ohio Code Ann. (Throck- 
morton, 1948) § 8623-15; Pa. Stat. Ann. (Purdon, 1938) tit. 15, §§ 2852-311, 805, 902, 1102; 
Unif. Bus. Corp. Act §§ 37(II), 38(1I, III), pp. 3-4 (1928); see Ehaney v. Chesebro, 192 Wis. 
532, 213 N.W. 315 (1927); Wolf v. Lutheran Mutual Life Ins. Co., 236 Iowa 334, 18 N.W. ad 
804 (1945) (semble). 


* Ohio Code Ann. (Throckmorton, 1948) § 8623-15. 


* Sellers v. Joseph Bancroft & Sons Co., 23 Del. Ch. 13, 2 A. 2d 108 (1938). But cf. Aldridge 
v. Franco Wyoming Oil Co., 24 Del. Ch. 126, 7 A. 2d 753 (1939), aff'd 24 Del. Ch. 340, 14 A. 
ad 380 (1940). In a much older and largely similar case, Blatchford v. Ross, 54 Barb. (N.Y.) 42 
(1896), the court reached the same result by reference to cases requiring unanimity for basic 
changes. The Aldridge case concerned the election of directors. The courts are less likely to 
uphold special provisions requiring extraordinary votes for the day to day operations of the 
company, apparently on the theory that the latter provisions are more likely to cause corporate 
paralysis. Authorities cited notes 3, 4 supra, 
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tions, and by the desire of each state to keep corporate revenues.** Corporations 
must have some capacity for readjustment to meet unexpected business circum- 
stances.”? Perhaps also early corporations were so inflexibly organized as to dis- 
able them from competing successfully with newer corporations having more 
flexible internal structures. But consistent with the assumptions of the economy, 
it is difficult to see how the state has the kind of interest in the health and lon- 
gevity of a business arrangement which would justify it in removing the mat- 
ter from the discretion of those directly concerned.*° 

Many courts insist that special provisions significantly affecting the rights 
of shareholders should be in the articles of incorporation rather than in the by- 
laws or elsewhere. In this manner these provisions may have relative perma- 
nence as well as notoriety.** A common statutory requirement is that such pro- 
visions be printed in the stock certificates, in a further effort to provide for 
actual notice.# It seems fair that such noncharter provisions as vary the cor- 
poration’s structure from the statutory norm be valid only against those who 
were shareholders at the time of the provision’s passage, or against those who 
have had reasonable opportunity to get actual notice of the provision. But as 
to charter provisions, if a purchaser relied on the value estimate of the market 
and the judgment of the incorporators when he purchased his stock, he should 


*8 See dissenting opinion of Brandeis, J. in Liggett Co. v. Lee, 288 U.S. 517, 541, at 577 
(1933); Garrett, Where to Incorporate, 37 Ill. Bar J. 386 (1949). 


** Dodd, Amendment of Corporate Articles Under the New Ohio General Corporation Act, 
4 U. of Cin. L. Rev. 129 (1930). But cf. Benintendi v. Kenton Hotel, Inc. 294 N.Y. 112, 120, 
60 N.E. 2d 829, 832 (1945): “‘Every corporation is empowered to make by-laws. ... But a 
corporation need not provide any machinery at all for amending its by-laws and for such an 
omission it could not be accused of an attempt to escape from the regulatory framework set 
up by law. . . . [(O]nce proper by-laws have been adopted, the matter of amending them is, we 
think, no concern of the State.” 


3° See Morris v. Broadview, Inc., 328 Ill. App. 267, 273, 65 N.E. 2d 605, 609 (1946): ‘‘In 
considering whether any contract is against public policy, it should be remembered that it is 
to the interests of the public that persons should not be unnecessarily restricted in their free- 
dom to make their own contracts. Agreements are not held to be void . . . unless they be clearly 
contrary to what the Constitution, the statutes, or the decisions of the courts have declared to 
be the public policy, or unless they be manifestly injurious to the public welfare. Courts must 
act with care in extending those rules which say that a given contract is void because against 
public policy, since, if there be one thing more than any other which public policy requires, it 
is that men of full age and competent understanding shall have the utmost liberty of contract, 
and that their contracts, when entered into fairly and voluntarily, shall be held sacred and shall 
be enforced by the courts.” 

The freedom to make business arrangements must include the freedom to make them bind- 
ing and stable. See Sharp, Movement in Supreme Court Adjudication, 46 Harv. L. Rev. 361, 
366-72 (1933). 


3 Cristal v. Petry, 275 App. Div. 550, 90 N.Y.S. 2d 620 (1949); Tennant v. Epstein, 356 
Ill. 26, 189 N.E. 864 (1934); Gaskill v. Gladys Belle Oil Co., 16 Del. Ch. 289, 146 Atl. 337 
(1929); Nickolopoulos v. Sarantis, 102 N.J. Eq. 585, 141 Atl. 792 (1928). Compare note 1 
supra. 


# Del. Rev. Code (1935) § 2045; Ill. Rev. Stat. (1949) c. 32, § 157.21; Pa. Stat. Ann. (Pur- 
don, 1938) tit. 15, § 2852-607(s5); Unif. Bus. Corp. Act, § 15(f) (1928). 
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not later be allowed to remake their decisions to the detriment of the con- 
tractual rights of others.* If the real danger is harm to future purchasers of the 
stock without notice of the special provision, this seems one situation in which 
both policy and legislative declaration prescribe freedom for the incorporators 
at the expense of some safety for the unwary purchaser of stock. 

That most stockholders are so inert as not to protect their position against 
majority and managerial despotism would seem to plead encouragement of 
those that do seek protection. Informed participants should be able to include 
special protective measures in their corporate arrangements. A company may 
contract itself into eventual paralysis, in which it is unable to pursue its nor- 
mal business activities, so that dissolution or bankruptcy and resulting ex- 
pensive litigation appear as the only outcome. But there is no basis for believing 
that a legislature may better foresee these dangers than the original incorpora- 
tors, whether they be the participants in a small concern or the responsible un- 
derwriters marketing the securities of a large undertaking. No minority or even 
majority should be empowered to cause wastage and idleness of resources be- 
cause of a contract right. In recognition of this many states have codified as 
“deadlock provisions” the old power of equity to decree dissolution under ap- 
propriate circumstances.’4 When an intra-corporate difficulty reaches this stage 
a strong public interest is involved, and no contract can be upheld which de- 
tracts from the power of the courts to remedy the difficulty. 

A further danger which is emphasized as an argument for the greatly ex- 
panded amending power is that corporate paralysis and dissolution might be 
precipitated by an extortionate or spiteful minority.** A solution to this problem 
more satisfactory than general removal of limitations on the majority power to 
amend lies in specific application of the control which equity has over the use 
of all corporate powers to the right of the minority to block a given action.** 


33‘*, . , [While it is quite desirable that corporations . . . should have ample proper latitude 
in making readjustments to meet new and business conditions, it is even more im- 
portant that the contractual rights of stockholders of all classes of stock shall be upheld by the 
courts under all circumstances.” opinion of Judge White in General Investment 
Co. v. American Hide & Leather Co., 98 N.J. Eq. 326, 332, at 338, 129 Atl. 244, 246, at 249 
(1925). 


34 Petition of Collins-Doan Co., 3 N.J. 382, 70 A. 2d 159 (1949) (dissolution under deadlock 
statute); Morse v. Metropolitan S.S. Co., 87 N.J. Eq. 217, 100 Atl. 219 (1917), mod. 88 N.J. 
Eq. 325, 102 Atl. 524 (1917) esr under inherent power of court of equity). The 
statutes cover many varying degrees of adequacy: Cal. Corp. Code (Deering, 1949) §§ 4650, 
4651(d); N.J. Rev. Stat. (Supp., 1939) tit. 14, c. 13, § 1.1; N.Y. Gen. Corp. Law (McKinney, 
yt a 71(3), 91(3) (McKinney Supp., 1949) c. 7, § 103; Pa. Stat. Ann. (Purdon, 1938) 

15, § 2852-1107. 


45 See King v. Ligon, 180 S.C. 224, 185 S.E. 305 (1936); Dodd, op. cit. supra note 29; The 
Right to Divest Accumulated Accrued Arrears on Cumulative Preferred Stock Upon Corpo- 
rate Reorganization, 4 U. of Newark L. Rev. 323, 330 (1939). 

36 As stated by Berle and Means nearly two decades ago, “‘[AJll powers granted to a corpo- 
ration or to the management of a corporation, or to any group within a corporation, whether 
derived from statute or charter or both, are necessarily and at all times exercisable only for the 














146 THE UNIVERSITY OF CHICAGO LAW REVIEW 


When an amendment, which would otherwise be valid under the statute, is 
blocked by a minority acting under a special charter provision limiting the 
amending power, equity should grant relief if the majority can prove mala fides 
on the part of the dissenters. This test would be difficult to meet, but, since its 
burden would fall on the litigant having superior resources and strategic position, 
it should prove more workable than the often clumsy attempts to control 
unlimited majority powers. 


POLICING CONTRACTS UNDER THE PROPOSED 
COMMERCIAL CODE 
If the court finds the contract or any clause of the contract to be uncon- 
scionable it may refuse to enforce the contract or strike any unconscionable 
clauses and enforce the contract as if the stricken clause had never existed." 


This provision is presently being considered for inclusion in the new Uniform 
Commercial Code by the Commissioners on Uniform State Laws. The provision 
and the commissioners’ comments on it invite analysis of the possible effects of 
interfering with contractual obligations because they are “unconscionable.” 
The latest comment indicates one area in which increased judicial control may 
be expected. Prior comments and the language of the provision provide incen- 
tive for further speculation. 

At present the commissioners appear primarily concerned with the difficul- 
ties resulting from an application of existing rules of assent to form contracts. 
The law generally insists that acceptance of a document, particularly when 
signed, indicates agreement to all its terms.? However, the average individual 
becoming a party to a form contract actually agrees to a type of transaction in 
which only such matters as price, quantity, and quality are of interest.’ The 





ratable benefit of all the shareholders as their interest appears.” The Modern Corporation 
and Private Property 248 (1932). This principle should apply to any power given a minority or 
special class to block a given action. 


* Uniform Commercial Code § 2-302 (tent. draft, May, 1950). The draft considered by the 
commissioners before the latest revision in May read, “‘If the court finds the contract or any 
clause of the contract to be unconscionable it may refuse to enforce the contract or strike any 
unconscionable clause and enforce the rest of the contract or substitute for the stricken clause such 
provision as would be implied under this article if the stricken clauses had never existed’) (tent. 
draft, Spring, 1950) (emphasis added). Professor Grant Gilmore, Yale University, informed the 
writer of the latest revision which was unpublished at the time this article went to press. The 
commissioners’ comment on the provision is to be rewritten to reflect the deletion in the latest 
revision. Actually the section omitted appears superfluous to the meaning of the clause. For ex- 
ample, should a clause concerning place of delivery be stricken as unconscionable, the law will 
still imply, without this provision, that delivery is to be at the seller’s place of business. Uni- 
form Commercial Code § 2-308 (tent. draft, Spring, 1950). 


2 1 Williston, Contracts § 90A (1936); Rest., Contracts § 70 (1932). 


3 Llewellyn, Review of Prausnitz, The Standardization of Commercial Contracts in Eng- 
glish and Continental Law, 52 Harv. L. Rev. 700 (1939). There are a number of excellent dis- 
cussions concerning form contracts. For an afialysis of their treatment by the courts consult 
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whole set of collateral form provisions used to limit risks and promote certainty 
are seldom given attention. It is through these terms that an unfair advantage 
may be taken. Typical examples of “unfair” clauses in sales contracts are those 
limiting the buyer’s remedies against the seller shipping defective merchandise.‘ 

The courts have displayed various attitudes in controlling the effect of “un- 
fair” form terms. Some have rendered such clauses innocuous by manipulating 
canons of construction and legal doctrine.’ Others appear to apply a subjective 
test of assent to prevent enforcement.‘ Still another approach is to determine 
whether a reasonable man would understand a writing to contain terms of a 
special contract which he must read at his peril and regard as part of the agree- 
ment.’ None have admittedly denied enforcement on the ground that the terms 
were unfair. 

The unconscionability provision proposed by the commissioners disregards 
the assent approach. Rather, it appears to require a generalized background of 
rights and duties which will be fair to both parties. In this respect the code 
approach appears realistic since parties to form contracts seldom assure them- 
selves a fair agreement by bargaining term by term. 

If such a standard is to be adopted, some method should be provided for 
ascertaining “fair” risk allocations as a basis for judging particular clauses. 
While the commissioners state that the provision will not disturb such alloca- 
tions, the practice of striking unfair clauses will necessarily have that result.* 
Perhaps an attempt could be made to study various types of day-to-day tran- 
sactions involving form contracts in order to determine typical risk distribu- 





Contract Clauses in Fine Print, 63 Harv. L. Rev. 494 (1950). The problems such contracts 
present are considered in Isaacs, The Standardizing of Contracts, 27 Yale L. J. 34 (1917); 
Wright, Opposition of the Law to Business Usages, 26 Col. L. Rev. 917 (1926); Cohen, The 
Basis of Contract, 46 Harv. L. Rev. 553 (1933); Llewellyn, What Price Contract?—An Essay 
in Perspective, 40 Yale L. J. 704 (1931); Llewellyn, Common Law Reform of Consideration: 
Are There Measures? 41 Col. L. Rev. 863, 869 (1941). 


4 Kansas City Wholesale Grocery Co. v. Weber Packing Corp., 93 Utah 414, 73 P. ad 1272 
(1937) (unduly limiting time for complaint); Austin Co. v. Tillman Co., 104 Ore. 541, 209 Pac. 
131 (1922) (limiting buyer’s remedy to return); Bekkevold v. Potts, 173 Minn. 87, 216 N.W. 
790 (1927) (clause negating all seller’s’ warranties). 


5 Cases cited in Uniform Commercial Code § 2-302, Comment (tent. draft, Spring, 1950). 
While such practices may be effective, they result in a series of embarrassing precedents when 
the court is seriously attempting to apply rules of construction and legal doctrine. Llewellyn, 
Review of Prausnitz, The Standardization of Commercial Contracts in English and Con- 
tinental Law, 52 Harv. L. Rev. 700 (1939). 


6 Jones v. Great Northern Ry., 68 Mont. 231, 217 Pac. 673 (1923); see Wholey Boiler Works 
v. Lewis, 45 R.I. 441, 123 Atl. 595 (1924); Contract Clauses in Fine Print, 63 Harv. L. Rev. 
494, 495 (1950). 

7 Boston Lumber Co. v. Pendleton Bros., Inc., 102 Conn. 626, 129 Atl. 782 (1925); Secoul- 
sky v. Oceanic Steam Nav. Co., 223 Mass. 465, 112 N.E. 151 (1916); 1 Williston, Contracts 
§ 90B (1936); Contract Clauses in Fine Print, 63 Harv. L. Rev. 494, 496 (1950). 


* If the court should en ct net 
fects in the product would shift from the buyer back to the seller. 
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tions. Such research would necessarily extend beyond the courtroom and 
might be an appropriate function for either private or governmental agencies.’° 

If the commissioners were interested only in the “prevention of unfair sur- 
prises” caused by certain types of form clauses, the provision could have been 
specifically directed to this problem. A general application of judicial notions of 
fairness to sales contracts is in no way precluded by the statutory language, 
and the ease with which such an application could be effected is illustrated by 
the variety of purposes the draftsmen have already found in the provision. 
While the present comment directs attention to form contracts, a prior draft 
stated that the clause would apply “to the field of sales the equity court’s an- 
cient policy of policing contracts for unconscionability. ...”" Formerly, the 
commissioners believed the provision extended to contracts “deliberately 
entered into . . . with full knowledge” and required “certain incidents despite 
any agreement to the contrary.”” Today, they insist that the same clause will 
not disturb “allocation of risks” resulting from “superior bargaining power.’ 

Regardless of these changes, the present comment makes no attempt to 
limit the application of the clause to form contracts. Whether courts accept this 
invitation to interfere with private agreements is a matter of speculation. A 
clause phrased in terms of unconscionability certainly provides an incentive to 
interpret sales contracts in the light of “equity’s ancient policy.” That policy 
represents existing judicial notions for policing unfair contracts, and its appli- 
cation was antitipated by an earlier comment on the provision."4 The best in- 
dication of the consequences of such a practice can be seen by comparing equi- 
table and legal doctrine. 

Specific performance cases provided the medium for development of a doc- 
trine which transcended traditional concepts of fairness. The latter, applied by 
both law and equity courts, treated a gross inadequacy of consideration as evi- 
dence of fraud." The equity doctrine has further required an indefinable fair- 


* Sharp, Pacta Sunt Servanda, 41 Col. L. Rev. 783, 797 (1941). 


*¢ Prausnitz, The Standardization of Commercial Contracts in English and Continental 
Law 142 (1937); Sharp, op. cit. supra note 9. 


™ Uniform Commercial Code § 2-302, Comment (tent. draft, Spring, 1949). 
"9 Ibid. 

*3 Uniform Commercial Code § 2-302, Comment (tent. draft, Spring, 1950). 
4 Uniform Commercial Code § 2-302, Comment (tent. draft, Spring, 1949). 


*8 Lord Hardwicke appears to have offered the first definition in Earl of Chesterfield v. 
Janssen, 2 Ves. Sen. 125, 155 (1750), when enumerating the various forms of fraud recognized 
in equity. He defines an unconscionable bargain to be one which ‘‘no man in his senses and not 
under delusion would make on the one hand, and as no honest and fair man would accept on 
the other. . . .” A number of other equally elusive definitions can be found in 1 Page, Contracts 
§ 641 (1920). A review of many of the unconscionability cases at law can be found in United 
States v. Hume, 132 U.S. 406 (1889). See Scott v. United States, 12 Wall. (U.S.) 443 (1870); 
Strefler v. McCullough, 97 Ind. App. 123, 174 N.E. 823 (1931); Kelley & McHale v. Caplic, 
23 Kan. 474, 33 Am. Rep. £79 (1880). 
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ness in the negotiations preliminary to the contract and in the circumstances 
at the time of enforcement. 

Fairness of negotiations has been judged on the basis of the parties’ conduct 
and the resulting contract. Sharp practices and misunderstandings insufficient 
to avoid a contract at law on grounds of fraud, duress, or mistake have pre- 
vented specific performance.”* When the agreement has been the only evidence 
of unequal bargaining, courts of law and equity have both generally allowed 
relief only when inadequacy of consideration amounted to evidence of fraud."? 
However, application of fraud doctrines has differed materially in the two 
courts. A mere handful of damage actions at law grant relief;* similar cases in 
equity denying specific performance are numerous.’® This disproportionate 
quantity may indicate that equity has been more interested in the exchange 
than in fairness of negotiations. Interest in exchange equivalence has led a mi- 
nority of jurisdictions to abandon the fraud test as a gauge for relief; mere in- 
adequacy of consideration may be grounds for denying specific performance.” 
The more exacting standard of fairness applied in these states has produced 
considerable litigation.” 

It is generally agreed that determinations of fairness refer to the time of 
agreement.” However, the view that specific performance should not work a 


6 Rosenberg v. Callam, 55 N.E. 2d 420 (Ohio App., 1942); Taylor v. Johnson, 248 Ky. 280, 
58 S.W. 2d 392 (1933); Dysarz v. Janczarek, 238 Mich. 529, 213 N.W. 694 (1927); Weeks v. 
Pratt, 43 F. 2d 53 (C.A. sth, 1930); Pomeroy, Specific Performance of Contracts § 175 (1926). 


7 Garsick v. Dehner, 145 Neb. 73, 15 N.W. 2d 235 (1944); Palmer v. Carpenter, 54 R.I. 
71, 169 Atl. 745 (1934); Chicago Title & Trust Co. v. Illinois Trust Co., 329 Ill. 334, 160 N.E. 
597 (1928). See law cases cited note 15 supra; Pomeroy, op. cit. supra note 16, at §§ 192-97; 
Page, op. cit. supra note 15, at § 465. 

18 Cases cited note 15 supra. 

*9 Cases collected in Specific Performance as a Matter of Right, 65 A.L.R. 7, 86 (1930). 


2° Rupniewski v. Miazga, 299 Pa. 190, 149 Atl. 193 (1930); Pickett v. Comstock, 209 Iowa 
968, 229 N.W. 249 (1930); Walker v. Henderson, 151 Va. 913, 145 S.E. 311 (1928); Linsell v. 
Halicki, 240 Mich. 483, 215 N.W. 315 (1927). In Georgia a failure to state in the complaint 
the values exchanged is grounds for r dismissal. Coleman v. Woodland Hills Co., 196 Ga. 626, 
27 S.E. ad 226 (1943). A California statute provides: ‘‘Specific performance cannot be en- 
forced against a party to a contract in any of the following cases: 1. If he has not received an 
adequate consideration for the contract. . . .” Cal. Civ. Code (Deering, 1941) § 3391. For simi- 
lar provisions consult Ga. Code (1948) § 37-805; Mont. Rev. Codes Ann. (Anderson & McFar- 
land, 1947) tit. 17, c. 808; N.D. Rev. Code (1943) § 32-0413; S.D. Code (1939) tit. 37, c. 
4063(1). 

* In California, for example, there have been a tremendous number of cases. Mendiondo v. 
Greitman, 93 Cal. App. 2d 765, 209 P. 2d eae (1949); Baran v. Goldberg, 86 Cal. App. 2d 506, 
194 P. ad 765 (1948); Milton Kauffman, Inc. v. Smith, 82 Cal. App. ad 302, 186 P. ad 11 (1947); 

v. Erskine, 71 Cal. App. ad 492, 163 P. ad 48 (1945); O’Donnell v. Lutter, 68 Cal. 
App. ad 376, 156 P. ad 958 (x94e); Dessert Seed Co. v. Garbus, 66 Cal. App. ad 838, 153 P. 
ad 184 (1944); Eichholtz v. Nicoll, 66 Cal. App. 2d 67, 151 P. 2d 664 (1944). 


2 Simmerman v. Fort Hartford Coal Co., 310 Ky. 572, 221 S.W. 2d 442 (1949); Smith v. 
Farmer’s State Bank of Alto Pass, 390 Ill. 374, 61 N.E. 2d 557 (1945); Holly Hill Lumber Co. v. 
McCoy, 201 S.C. 427, 23 S.E. 2d 372 (1943); Pomeroy op. cit. supra note 16, at § 178. 
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hardship has afforded the courts considerable latitude in determining the effect 
of events subsequent to the contract. Hardship has not invalidated contracts 
which were intended to run indefinitely or which were designed to settle uncer- 
tainties, but subsequent events may introduce an element of inequality that 
will prevent specific performance in other types of agreements.** The test ap- 
plied seems to depend upon whether changed conditions have been beyond the 
scope of reasonable expectation.** The decision in Willard v. Tayloe*s reflects 
this approach. Prior to the Civil War the parties concluded a ten-year lease 
which contained an end-of-term option to purchase. The great rise in land 
values and the general currency inflation resulting from war conditions caused 
the lessor to refuse to convey the property, The Supreme Court viewed the in- 
flation as rendering the agreement inequitable and refused specific performance 
to the lessee. 

If such a contract had been considered in a court of law, tests of impossibility 
and frustration of purpose probably would not have prevented the awarding 
of damages.” However, should the code provision be developed according to 
equity notions of fairness, courts may deny all recovery. 

While the application of these doctrines in actions at law would seem a 
remote danger if it were not for the new code provision, there are indications 
that similar developments have already begun. Cases involving requirement 
contracts indicate that risks assumed by one party can meet with judicial dis- 
approval.”” Schlegel Manufacturing Co. v. Cooper’s Glue Factory* illustrates 
this result. The defendant agreed to supply the plaintiff-jobber with his require- 
ments of “Special BB” glue for one year. Because of war conditions the price of 
the product rose greatly, and the plaintiff placed large orders. The defendant 
refused delivery. The Court of Appeals of New York denied damages on the 
ground that the contract lacked mutuality. Despite the court’s view, the prom- 
ise to purchase requirements implied an obligation not to purchase elsewhere, 
which could have been damaging if prices had fallen. This certainly would ap- 
pear to be a legal detriment sufficient to support a contract under orthodox 
views. 

It requires little imagination to see that the New York court was doing just 
what had been done in Willard v. Tayloe”® through requirements of fairness. 
Such an approach, given support by the new code provision, may cause notions 
of a fair exchange to replace ideals of freedom of contract. 

The continental law has had long and considerable experience with such at- 


3 Cases collected in Pomeroy, op. cit. supra note 16, at § 178. 
%4 Ibid. 
8 8 Wall. (U.S.) 557 (1869). ** 6 Williston, Contracts § 1935 (1936). 


27 An analysis of these cases is found in Havighurst & Berman, Requirement and Output 
Contracts, 27 Ill. L. Rev. 1 (1932). Consult 48 Mich. L. Rev. 362 (1950), noting G. Loewus & 
Co., Inc. v. Vischia, 2 N.}. 54, 65 A. 2d 604 (1949). 


8 231 N.Y. 450, 132 N.E. 148 (1921). » 8 Wall. (U.S.) 557 (1869). 
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tempts to insure a fair exchange.** The rule of laesio enormis, which attempted 
to determine matters of fairness by a mathematical standard, has been seriously 
reduced in scope in all continental jurisdictions and actually abandoned in mod- 
ern German law.** The reasons for limiting the doctrine are always the same. 
In principle it is incompatible with the ideal of a modern competitive economy, 
and in practice it is condemned for leading to artificiality, confusion, and liti- 
gation.” 

Despite these criticisms, fair exchange concepts have not been eliminated. 
In Germany, for example, fair price ideals cropped up again in the code pro- 
vision concerning usury under which any exchange of values is theoretically 
subject to scrutiny provided the transaction gives rise to a suspicion of over- 
reaching.*3 Like previous systems of judicial price control, problems of valua- 
tion were again of central importance. The ostensible mathematical certainty 
characterizing doctrines of laesio was abandoned for a provision similar to that 
in the new commercial code—evidence of a “strikingly disproportionate” ex- 
change.*4 Decisions under that section offer little illumination as to methods of 
valuation employed, though market price does seem to be one index of value.’ 
While such an index is the only realistic standard available, it is often hard to 
ascertain with any accuracy. Furthermore, the test has offered little insight 
into the problems of risk and other elements of value incapable of measurement. 

Even if American and European experience indicated that the judicial process 
were capable of handling difficulties inherent in policing contracts, such con- 


trol would not be desirable. The code provision does not prevent courts from 


3° The evolution of continental methods of insuring a fair exchange is discussed in Dawson, 
Economic Duress and the Fair Exchange in French and German Law, 11 Tulane L. Rev. 
345 (1937), 12 Tulane L. Rev. 42 (1937). On efforts to determine and enforce a “‘just price,” 
consult also the article under that title by Salin, 8 Enc. Soc. Sci. 504 (1932). 


enormis originated in Roman law and provided that in sales, origi- 
nally perhaps only in sales of land, the seller could demand rescission if the price received was 
less than one-half the value of the land sold. During the middle ages the scope of laesio was 
extended to include contracts of exchange, partnership, lease, and even compromise agree- 
ments and gifts. Since the sixteenth century it began to lose force and was finally wiped out in 
German law during the codification of 1896. Dawson, op. cit. supra note 30, at 11 Tulane L. 
Rev. 345, 364-376. 


3% Tbid., at 376. 


33 Dawson, op. cit. supra note 30, at 12 Tulane L. Rev. 42, 48-52. Usury laws represent one 
sphere in which legislatures have shown no hesitancy in attempting to promote fair price 
ideals. The classical rebuttal of the wisdom of such laws was written by Bentham, A Defence 
of Usury (1818). 


#4 Article 138 of the German Civil Code provides: ‘‘(1) A transaction that is conira bona 
mores is void. (2) In particular, a transaction is void, whereby a person through exploitation of 
the necessity, thoughtlessness, or inexperience of another, causes economic advantages to be 
given or promised to himself or to a third party, which economic advantages exceed the value 
of the counterperformance to such an extént as to be, under the circumstances, strikingly dis- 
proportionate.” Dawson, op. cit. supra note 30, at 12 Tulane L. Rev. 42, 49. 


3s Compare ibid., at 56-62. 
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regulating bargains “deliberately entered into . . . with full knowledge. . . .”3 
Promissory liability, however, ideally has been considered based on the mutual 
free consent of individuals rather than on secular, religious, or judicial notions 
of fair price. 

Some possible consequences of the code provision can be foreseen if it is 
allowed to develop in a manner similar to present equity practices. Experience 
indicates that inquiries into the adequacy of consideration breed litigation.3” 
Trial court judges will be required to reach conclusions demanding an intimate 
knowledge of economics and requiring arbitrary value judgments. It is doubtful 
whether any basis of predictability can be expected from such treatment; parties 
with particularly appealing arguments may be helped in forcing settlements be- 
cause of the increased uncertainty of a court decision. 

If the country is plagued by a large number of unhealthy bargains requiring 
particular attention, the commissioners might well adopt provisions designed 
to deal directly with the problem. The “hard” bargain has normally appeared 
in particular types of transactions or has resulted from factors preventing the 
proper type of preliminary negotiation. 

Statutes could be drafted to solve problems of fairness presented by par- 
ticular types of transactions. A comparison of the “firm offer” provisions of 
New York** and of the Uniform Commercial Code’ illustrates such treat- 
ment. Both provide that offers stated to be irrevocable need no consideration to 
be given effect. However, the Commercial Code provision limits the duration 
of such offers to prevent hardships which may arise through changing condi- 
tions. The code also anticipates the difficulties which ‘may result through the 
use of form clauses. When form clauses preventing revocation are prepared by, 
the offeree, they must be separately assented to by the offeror to become bind- . 
ing. The problems of the Schlegel** case, the form clause, and other common. 
transactions raising questions of fairness might well be controlled in this man- 
ner rather than through the unconscionability provision proposed by the, 
commissioners. 

Concepts of fraud, mistake, and duress are designed to combat lop-sided 
bargains which result from improper preliminary negotiations. These concepts 
have developed slowly; however, they offer opportunity for worthwhile expan- 
sion. For example, relief for unilateral mistake has been severely limited because 
of a supposed threat to “objective” theory.“ Nevertheless, relief for unilateral 
mistake would appear as sensible as relief for mutual mistake if similarly ana- 


% Uniform Commercial Code § 2-302, Comment (tent. draft, Spring, 1949). 

37 Cases cited note 21 supra; Dawson, op. cit. supra note 30, at 11 Tulane L. Rev. 345, 376. 
38 N.Y. Pers. Prop. Law (McKinney, 1949) c. 40, § 33(s). 

39 Uniform Commercial Code § 2-205 (tent. draft, Spring, 1950). 

4° a31 N.Y. 459, 132 N.E. 148 (1921). 

# 5 Williston, Contracts § 1579 (1936). 
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lyzed under either traditional or realistic views of assent.“ The doctrine of busi- 

ness compulsion, the most modern extension of duress, depends upon proof of 
very serious pressure, illegal under independent circumstances.** However, the 
use of legal pressures to obtain undeserved benefits may be just as reprehensible. 
The expenses and delay of litigation, for example, make the threat of suit a 
formidable weapon. 

If legislative and judicial controls were. directed at affording parties a fair 
opportunity of gauging their own bargain, it is doubtful whether widespread 
policing for unconscionability would be necessary. The parties, rather than the 
courts, are still considered to be the best judges of their bargain, and their 
promises, freely given, should continue to be enforced. 

However, the language of the code provision would make extensive judicial 

| policing of contracts possible. Early comments indicated that such surveillance 
was intended; the present draft fails to preclude observance of such a purpose in 
judicial interpretation. Perhaps the omission of mention of general judicial con- 
trol in the present comment indicates that the commissioners have experienced 
a change of heart, but that comment cannot be expected to control development 
of the provision. If the draftsmen do not wish to enact something similar to 
“equity’s ancient policy” as part of sales law, the statute must be rewritten. 
It can no longer be couched in broad terms of unconscionability. It must con- 
centrate on particular problems toward whose solution it is directed. 





















LOSS SPLITTING IN CONTRACT LITIGATION 


With rare exception Anglo-American legal tradition has regarded financial 
and economic losses as burdens to be borne completely by either one individual 
or another. The major task of the courts has been that of shifting the burden 
from the party suffering the loss to the party “causing”’ it. In where this 
could not be accomplished, the loss was then said to “lie where it falls.” 

The application of this primitive notion to the more complex legal relations 
of present-day life often leads to unjust results. In some situations efforts to 
remedy these inequities have been made. Thus, when a loss has been suffered 
because of the fault of more than one individual, damages may be apportioned 
among the wrongdoers.* Losses resulting from the negligence of both the in- 





# Sharp, Promissory Liability II, 7 Univ. Chi. L. Rev. 250, 263-68 (1940); Sharp, Willis- 
ton on Contracts, 4 Univ. Chi. L. Rev. 30, 38 (1936); Sharp, Notes on Contract Problems and 
Comparative Law, 3 Univ. Chi. L. Rev. 276, 285 (1936); Extension of Relief for Unilateral 
Mistake, 17 Univ. Chi. L. Rev. 725 (1950). 


43 Hartsville Oil Mill v. United States, 271 U.S. 43 (1926); Doctrine of “Business Compul- 
sion,” 79 A.L.R. 655 (1932). 


#4 Sharp, op. cit. supra note 9, at 786. 


*N.C. Gen. Stat. (Michie, 1949) § 1-240; Pa. Stat. Ann. (Purdon, Supp. 1949) tit. 12, 
§ 141; Scharine v. Huebsch, 203 Wis. 261, 234 N.W. 358 (1931). 
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jured and defendant have traditionally been distributed between both parties 
in admiralty, and recent attempts have been made to distribute such losses in 
municipal law under comparative negligence statutes.’ In England, following 
the now famous Fibrosa case,‘ Parliament provided for a more equitable alloca- 
tion of losses suffered as a result of a contract’s becoming impossible of full per- 
formance. Thus under the Law Reform (Frustrated Contracts) Act’ when a 
party to a contract impossible of full performance has both obtained a benefit 
and incurred expenses in pursuing the contract, in making restitution for the 
benefit he may deduct for the expenses incurred to the extent that the court 
deems it just. The Act, however, although providing a means of equitable loss 
sharing, appears unduly restricted in scope. In contrast to this British attempt, 
little effort has been made in Illinois and elsewhere in the United States to 
rectify the inequities which may result when a loss is suffered by individuals 
none of whom is at fault. A consideration of “impossibility”’ as a typical situa- 
tion in which these inequities arise and of the mechanics necessary to avoid the 
resulting injustice may serve to illustrate that in this and comparable situations 
equitable results cannot be achieved by any form of complete loss shifting, but 
must be obtained through loss splitting. 

It is now well settled doctrine in Illinois that in the absence of an assump- 
tion of risk by the parties, either expressly or impliedly in the contract, per- 
formance of a contract is excused when it becomes prohibited by law,* when a 
specific thing whose existence is essential to performance is destroyed without 
fault of the parties,’ and in the case of a personal service contract, when the 
promisor dies or becomes physically incapacitated.* When it has been decided 


* The Schooner Catherine v. Dickinson, 17 How. (U.S.) 170 (1855); The Eugene F. Moran, 
212 U.S. 466 (1909). 


3 Miss. Code Ann. (1942) §§ 1454-55; Neb. Rev. Stat. (1948) § 25-1151; Wis. Stat. (Bros- 
sard 1933) § 331-045; Ont. Stat. 20 Geo. V, c. 27 (1930) amended in 21 Geo. V, c. 26 (1931). 


4 Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour, Ltd., [1943] A. C. 32. 


5 6 & 7 Geo. VI, c. 40 (1940). See McNair, The Law Reform (Frustrated Contracts) Act, 
1943, 60 L.Q. Rev. 160 (1944). Similar steps have been taken on the continent in order to cope 
with problems growing out of the great social and economic upheavals of the two wars. Several 
doctrines were developed, ¢.g., the so-called “‘doctrine de |’imprévision” of the French legal 
system (see 2 Colin et Capitant, 10 ed. (1948) § 130) and the “‘doctrine of change of the founda- 
tions of the transaction” of the German system (see Enneccerus-Lehmann, Lehrbuch des buer- 
gerlichen Rechts. Schuldverhaeltnisse. 12 ed. (1932) 159; Esser, Lehrbuch des Schuldrechts 
(1949) 161). In both countries legislative regulation was found to be necessary. (France: esp. 
Loi Faillot of 21 January 1918; Germany: Decree of 30 November 1939 (RGBI. I 2329); 
Third Currency Law, of 1948, U.S. Zone of Control, Law No. 63, § 21; cf. Harmening and 
Duden, Wachrungsgesetze (1949) 271.) 

6 Young Machinery Co. v. Lee Loader and Body Co., 218 Ill. App. 427 (1920). 


7 Siegel Cooper & Co. v. Eaton & Prince Co., 165 Ill. 550, 46 N.E. 449 (1896); Huyett & 
Smith Co. v. Edison Co., 167 Ill. 233, 47 N.E. 384 (1897). 

* Smith v. Preston, 170 Ill. 179, 148 N.E. 688 (1897); White v. White, 274 Ill. App. 531 
(1934). 
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that full performance of a contract will be excused,® the question arises as to 
what allocation should be made of losses reasonably incurred in performing the 
contract or in reliance on the expectation that the contract would be performed. 
An examination of Illinois cases will indicate the present inadequacy of loss 
distribution schemes. 

It will be helpful to discuss the cases in terms of the restitution, reliance, and 
expectation interests in contract damages. When further performance of a con- 
tract is excused on the basis of impossibility the courts are in effect refusing to 
protect the so-called expectation interest.’* The loss arising from the defeat of 
future expectations is to be borne by the party suffering it since neither party 
has assumed the risk of the loss and it has arisen without the fault of either party 
to the contract. The restitution interest, designed to prevent unjust enrichment, 
is protected when a court orders a return of or payment for the “benefit” re- 
ceived under a contract which has become impossible of full performance." For 
example, in White v. White* it was held that when a personal service contract 
to manage a building, collect rents, and make leases was prematurely terminated 
upon the death of the manager, the personal representatives of the deceased 
were entitled to recover for the reasonable value of the services already per- 
formed. The reliance interest is protected when damages are awarded to com- 
pensate for losses or other changes of position reasonably incurred in reliance 
on the contract’s being fully performed.’* An expense or change of position in- 
curred in furthering one’s own performance of a contract subsequently termi- 
nated because of impossibility is an essential reliance loss.’ While this concept 
may also embrace the restitution interest, a strict reliance may be defined so 
as to exclude the change in position which serves to benefit the other party to 
the contract. A detrimental change of position taken in the expectation that the 
contract would be fully performed by the other party is an incidental reliance 
loss." To the extent that incidental reliance may overlap the expectation inter- 
est it will be necessary in the subsequent discussion to distinguish between es- 
sential and incidental reliance. 

In considering the effect of the accidental destruction of a building upon a 
contract to install a ventilating system therein, the court in Huyett & Smith Co. 
v. Chicago Edison Co.** held that while both parties were excused from further 

* It will not be the purpose of this note to identify the fictional and conceptual bases by 
which the impossibility doctrines have been adopted nor to consider to what extent they may 


be extended to include the “frustration of contractual purpose” situation. See Con 


tracts, 
Impossibility of Performance, 28 Ill. Bar J. 150 (1940), for a discussion of this point in Illi- 
nois law. 


%° Fuller and Perdue, The Reliance Interest in Contract Damages: 2, 46 Yale L.J. 373, 379 
(1937). 

™ Tbid., The Reliance Interest in Contract Damages: 1, ibid., at 53. 

* 274 Ill. App. 531 (1934). 

"3 Fuller and Perdue, op. cit. supra note 10, at 54. *8 Tbid. 

“4 Thid., at 78. 6 167 Ill. 233, 47 N.E. 384 (1897). 
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performance of the contract, neither was entitled to recover anything for a part 
performance thereof.'’ The contract in question was between a subcontractor 
and contractor rather than contractor and owner so that the materials 
furnished by the subcontractor did not become the property of the defendant. 
The White** case may be distinguished on the grounds that part performance 
resulted in some benefit to the defendant while in the Huyett & Smith case no 
benefit moved to the prime contractor. Taken in this sense the court in the 
Huyett & Smith case was refusing to protect the strict reliance interest. Moore v. 
Robinson,” however, seems in opposition to any notion that in impossibility 
cases only restitution damages will be awarded to the exclusion of the reliance 
interest. Under the contract in this case Robinson had agreed to defend and 
secure the acquittal of Moore’s brother who had been charged with a criminal 
offense. The retention of the fee was conditioned upon the accused’s acquittal 
and release. To the surprise of both and without the fault of either party to 
the contract the accused never appeared to answer the indictment. The court, 
without considering whether Moore had received any benefit, held that “what 
[Robinson] in good faith did pursuant to the terms of the agreement, before 
ascertaining that its performance had become impossible, he is entitled to com- 
pensation for. . . .”° 

The inconsistent positions taken by the Illinois courts in the Huyett & Smith 
and Robinson cases possibly may be accounted for on the grounds that no ra- 
tional and equitable means of allocating or shifting the entire loss involving 
the essential reliance interest can be devised. On the one hand, contract dam- 
ages generally are associated with broad notions of fault, or assumption of risk, 
and are awarded, although not as punishment, in order to make good the 
“losses caused’’ by the acts of the party at fault.** However, the notion of fault 
is foreign to the impossibility cases discussed here. Furthermore, the event or 
mishap which has relieved the parties from further performance was unforeseen 
and neither party has assumed the risk of the losses arising therefrom. On the 
other hand, damages in quasi-contract or restitution damages are awarded in 
order to avoid the unjust retention of a benefit received by one person from 


#7 Compare Siegel Cooper & Co. v. The Eaton & Prince Co., 165 Ill. 550, 46 N.E. 449 (1896) 
(refusing to award damages for part performance, but awarding damages on the grounds that 
the contract was severable). But see Schwartz v. Saunders, 46 Ill. 18 (1867) (enforcing a me- 
chanics lien for a part performance on a building to be erected by another contractor, but partly 
on the grounds that the defendant wrongfully refused to pay under an apportionable contract); 
Clarke v. Busse, 82 Ill. 515 (1876) (subcontractor recovering for part performance on a struc- 
ture subsequently destroyed on the grounds that he is “‘not responsible for the destruction of 
the main work undertaken by the contractor and being prevented by no fault of his from com- 
pleting his agreement, on the doctrine of Schwartz v. Saunders he would be entitled to recover 
for work actually done.” At 518.) 


*8 274 Ill. App. 531 (1934). 
49.92 Ill. 491 (1879). 2° Thid., at 493. 
See Gahan, Mayne’s Treatise on Damages 9 (roth ed., 1927). 
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another.” But the losses which involve the strict reliance interest exclude by 
definition the notion of benefit to the party from whom damages are sought. 
Because none of the ordinary damage notions are strictly applicable to these 
losses, the courts by means of artificial rationalizations may vacillate from one 
position to another in order to reach what they consider to be more equitable 
results in each case. At least one court, however, has openly admitted the in- 
adequacy of present loss distribution schemes involving the reliance interest, 
but has contended that it is the function of the legislature, not the courts, to 
alter them.” 

Two questions then arise: (1) What more equitable scheme for allocating 
strict reliance losses can be devised? (2) Assuming that such a scheme is devised, 
may the courts initiate its use on their own, or must the moving force come from 
the legislatures? 

Since both parties are by assumption without fault and by definition the 
loss suffered by one party has not resulted in a commensurate benefit to the 
other, the principle of equal treatment of equals would seem to indicate that 
unless the parties have provided for the allocation of these losses in their con- 
tract, the burden of the loss should be shared by both parties.*4 In view of the 
fact that both parties are faultless this would follow whether the loss has been 
suffered by the party whose performance has become impossible or by the 
party still able to perform.*s Since this principle of loss sharing appears to be a 
frequently proposed* but seldom practiced remedy, a few hypothetical cases 
will be helpful in illustrating the factors to be taken into consideration in at- 
tempting to execute such an allocation. 

CASE I: Plaintiff has agreed to install an elevator in defendant’s building. 


* Woodward, The Law of Quasi Contracts § 1 (1913). 
*3 Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour, Ltd., [1943] A. C. 32, 49. 


24 See Sharp, Promissory Liability, 7 Univ. Chi. L. Rev. 250, 269 (1940); Corbin, Frustra- 
tion of Contract in the United States of America, 29 J. Comp. Leg. & Int. L., 3rd Series, Part 
III-IV, 1, 8 (1947). 


48 See 6 Williston, Contracts § 1972 (1938). ‘‘It should make no difference whether the 
party seeking quasi contractual relief [for part performance of a contract terminated because 
of impossibility] is the one who has failed, because of impossibility, to fulfill his contract or 
whether it is the other party who has rendered performance. In both cases performance of the 
contract has been stopped midway without fault on either side.” 

It would also appear that the question of insurance is irrelevant to the present issue of loss 
distribution unless one of the parties to the contract is obliged to insure since the insurance 
company protecting the loss would probably be given subrogated rights. See 128 Parliamentary 
Debates, Lords, Law Reform Act, 144 et seq. (1942-3); Law Reform (Frustrated Contracts) 
Act, 1943, 6 & 7, Geo. VI c. 40. 


6 Note 24 supra. Its application has also been suggested in the case of a loss between in- 
nocent parties as a result of a third party’s fraud. Radin, The Victims of Fraud, Book Review, 
21 Calif. L. Rev. 293, 294 (1933); in a contest between innocent holders of legal and equitable 
estates with losses resulting from a third party’s fraud. Jenks, The Legal Estate, 24 L. Q. Rev. 
147, 1§5 (1908); and in the case of successive bona fide converters of a negotiable stock certifi- 
cate. Reconsideration of Share Certificate Negotiability, 7 Univ. Chi. L. Rev. 497, 519 (1940). 
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The contract price is $2,500. Nothing has been said about time or terms of pay- 
ment. When the plaintiff has expended $800 in preparing to install the elevator 
but before any part of the installation has been made, the building is destroyed 
by accidental fire. The preparations have consisted primarily of procuring and 
readying specialized materials which were to be used in the installation and 
which because of their specialized nature and adaptation have a present 
market value of only $100. While it is clear that further performance on the 
contract would be excused,?’ under present loss distribution schemes in Illinois 
the plaintiff would probably bear the complete loss for the materials purchased 
and work done.** Under a principle of equa! sharing of essential reliance losses, 
since the net loss is $700, the plaintiff could recover $350 from the defendant. 
CASE II: Assume the same contract but in this situation the building is de- 
stroyed when the installation is one half completed. The value of the plain- 
tiff’s services and materials already installed is $1,250. The question arises 
whether the cost of part performance by the plaintiff should be treated as an 
essential reliance interest in which case the loss would be split or as a restitution 
interest in which case the defendant would be required to pay the “value” of 
the “benefit” received.*® The question reduces itself to whether the defendant 
has received some “benefit” from the part performance. It has been suggested 
by some that under contracts to do work upon an existing structure, title to the 
materials and the results of the work passes to the owner of the structure as the 
work progresses, and therefore the owner receives some “benefit” however 
temporary.*° Thus in accordance with traditional title and risk of ownership 
notions, the plaintiff would be entitled to complete restitution damages. It 
should be noted, however, that in the case of construction from the ground up 
as distinguished from work upon an existing structure, the ordinary association 
of risk with title is prevented by the familiar rule that the contractor assumes 
the risk of accidental destruction. Here, when there is accidental destruction, a 
contractor cannot recover under a restitution theory for part performance.* 
Moreover, in many cases conceptual difficulties may arise in regard to the 
“benefit” realized by the owner from part performance. For example, assume 
a contract providing for the demolition of three stories of a structure which is 
then completely destroyed by fire. In such a case there can be no title to the 


*7 Cases cited note 7 supra. 

** Cases cited notes 16, 17 supra. 

*° With restitution damages the cost to the plaintiff and the value of the benefit to the 
owner usually coincide. When there is a deviation a question arises as to which amount the 
plaintiff is entitled to recover. Although there is dispute, the measure is generally the reason- 
able cost to the plaintiff rather than the benefit value to the defendant. See Moore v. Robin- 
son, 92 Ill. 491 (1879); Quasi Contractual Recovery for Part Performance of a Contract, 
44 Harv. L. Rev. 623 (1931). 

3° 6 Williston, Contracts § 1976 (1938). Contra: Appleby v. Meyers, L.R. 2 C.P. 651 (1867). 

3 See cases collected 53 A.L.R. 106 (1928). 
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materials passing to the owner as the work progresses, from which the owner 
can be said to derive a benefit. It may be this conceptual difficulty with regard 
to benefit that has prompted some courts to refuse to award any recovery for 
part performance. In justifying such a refusal courts have argued that when 
a contract is for an entire performance the plaintiff is not entitled to recover for 
any part performance.* In using the distinction between entire and divisible 
or separable contracts, however, courts are often presented with a difficult ques- 
tion of interpretation. For while the parties in some cases may clearly indicate 
that no liability for part performance will be assumed, the question of reward 
for part performance more often arises where no such indication is given.*4 

Under the English Law Reform (Frustrated Contracts) Act*5 no distinction 
is made between restitution and reliance losses. Thus the cost of labor and ma- 
terials already installed as well as strict reliance losses may be split. Under this 
view in the supposed case the plaintiff would be entitled to recover $625, where- 
as if it is said that the owner has received a benefit and bears the risk of owner- 
ship for the work already installed by the plaintiff, then the plaintiff is entitled 
to recover the $1,250. 

CASE III: Assume the fact situation of Case I where plaintiff has incurred 
expenses without any commensurate benefit to the defendant, but consider the 
additional factor of plaintiff’s having made a bad bargain. Thus while the con- 
tract price was $2,500, as a result of changing market conditions the cost of 
plaintiff’s labor and materials when the building was destroyed was already 
$3,000. There would seem to be little justification in having the defendant bear 
any part of the loss resulting solely from the plaintiff’s bad bargain. Thus that 
portion of the plaintiff’s total loss which defendant should be made to bear 
should be limited at least by a pro-rata portion of the total contract price.** If 
in the instant example it could be determined that at the time of destruction 


3 See Huyett & Smith Co. v. Chicago Edison Co., note 16 supra; Appleby v. Meyers, L.R. 
2 C.P. 651 (1867). 


33 Olinger & Bruce Dry Dock Co. v. James Bibboney & Co., 202 Ala. 516, 81 So. 18 (1918); 
Clark v. Collier, roo Cal. 256, 34 Pac. 677 (1893). The distinction between entire and severable 
contracts is also frequently followed in cases involving a contract to construct from the 
ground up. School District v. Dauchy, 25 Conn. 530 (1857); Vogt v. Hecker, 118 Wis. 306, 
95 N.W. go (1903); cases cited 53 ALR. 103 (1928). 


34 Some courts have awarded damages to a contractor for part performance on the theory 
that the owner of a structure impliedly undertakes to keep the structure in existence until the 
work is completed. Niblo v. Binssee, 1 Keyes (N.Y.) 476 (1864); see Rawson v. Clark, 70 IIl. 
656 (1873). But it has been pointed out that if this reasoning were sound, when the structure 
was destroyed, the contractor could recover expectation damages—a contention which has 
never been supported by the cases. Woodward, The Law of Quasi Contracts § 118 (1913); 
6 Williston, Contracts § 1976 (1938). 


35 Note 5 supra. 


3 See Clark v. Gilbert, 26 N.Y. 279 (1863); Matter of Buccini v. Paterno Construction Co., 
253 N.Y. 256, 170 N.E. gro (1930) (limiting restitution damages to a pro-rata portion of the 
contract price). 
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the plaintiff had performed one half of the total job (although this may not 
result in the elevator’s being one-half installed), then plaintiff’s recovery should 
not exceed $1,250.57 By using such a limit in the sharing of essential reliance 
losses the danger of a defendant’s being unduly burdened by the erroneous busi- 
ness judgments of a plaintiff will be avoided. 

CASE IV: In a case where the contractor in completing one half of the job 
has kept his costs well below a pro-rata portion of the contract price, it does not 
follow from Case III that the owner-defendant when he has received no benefit 
should be expected to pay more than his share of the actual losses although less 
than one half of the contract price. If the total cost of labor and materials was 
$1,000, although a pro-rata portion of the-contract price equaled $1,250, the 
contractor should not recover from the defendant more than $500 in damages. 
This follows because damages are to be awarded not on a principle of quantum 
meruit, or in strict accordance with the terms of the contract, but on the basis 
of a fair and equitable distribution of unanticipated losses arising from acci- 
dental mishap in the performance of the contract.** 

CASE V: Up to this point we have considered situations where the strict 
essential reliance losses are suffered only by the party whose performance has 
been made impossible. A situation where strict essential reliance losses are 
suffered by both parties may arise where both parties to the contract are 
obligated to give performance in kind. Thus in exchange for the contractor’s 
installation of the elevator, the owner of the building may have agreed to give 
the contractor a two-year lease on an apartment in the building. Money ex- 
pended by the owner in readying the apartment for occupancy is also an essen- 
tial reliance loss, and should be shared in the same way as the contractor’s ex- 
penses. Again a pro-rata portion of the contract price, or an evaluation thereof, 
should set a maximum limit on recovery, but with recovery still not exceeding 
actual expenses incurred. Assuming $200 was spent by the owner, $100 could 
be deducted from the amount that the contractor was to recover to compen- 
sate him for his reliance losses. 

CASE VI: Frequently cases will arise in which one party to a contract has 
suffered reliance losses while the other party is entitled to restitution damages. 
The most common example of this situation may be in the case where there has 
been a prepayment on the one side and reliance losses on the other when further 

37 A question arises whether since this is a case of splitting reliance losses the limit should 
be the pro-rata portion of the contract price or one half thereof. On the one hand, the use of 
of the undivided portion as an upper limit will serve to limit the defendant’s liability in accord- 
ance with his original expectations; but on the other hand the use of this higher limit may en- 


able the plaintiff to recoup from the defendant a part of his losses which, if the contract had 
been completed, he would not have been able to realize. 


38 See Matter of Buccini v. Paterno Construction Co., 253 N.Y. 256, 258, 170 N.E. 910, g11 
(1930), in which Cardozo, J. said: “The award will then conform to the principles of liability 
in quasi contract and to the considerations of equity and justice by which that liability is 
governed . . . the controversy is one that has its origin in the contract and in the performance 
of the work thereunder.” 
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performance of the contract is excused.‘* The American rule generally is that 
the payer may recover from the payee what he has paid minus the value of what 
he has received.# The old English rule had been that the “loss lies where it 
falls,” the payer thereby losing the prepaid amounts.“ The recent alteration of 
this distribution scheme in England has resulted in the payer being allowed 
to recover the sums paid minus the expenses incurred by the payee for the pur- 
pose of performing the contract if and to the extent that the court deems it 
just.” The advantage of this scheme over the American rule in that it includes 
essential reliance losses is apparent. 

Another case is presented where party A has incurred expenses in performing 
a contract but has received from B, the other party to the contract, some 
benefit other than prepayment. While the essential reliance losses should be 
split, B should be able to deduct from his contribution to A for reliance losses the 
amount of restitution damages to which he is entitled. Conversely where A is 
entitled to both restitution and contribution by B the value of the benefit re- 
ceived by B should be added to his pro-rata share of reliance losses in determin- 
ing the extent to which B should be liable. 

CASE VII: The question now arises whether incidental reliance losses should 
also be distributed in the same way as essential reliance losses. Expenses in- 
curred by the owner in advertising the installation of the new elevator may 
serve as an example of this kind of loss. On the one hand, as in the case of essen- 
tial reliance, both parties are in the same position with respect to culpability. 
On the other hand, the award of reliance damages to compensate in whole or 
in part for incidental reliance losses may run contrary to the notion that further 
performance of the contract is éxcused, or that expectation damages will not be 
awarded, since the same elements of loss may appear in both damage categories. 
Unless the contract price serves as a limit on the amount of incidental damages 
awarded, the case can easily be imagined where an award for incidental reliance 
losses would be greater than the cost of full performance of the contract would 
have been; yet both parties are excused from further performance. However, it 
has been demonstrated that in the ordinary suit for breach of contract there is 
no rational connection between the contract price and the nature of the loss 
which the incidental reliance interest is designed to protect.** Thus it is with 
regard to incidental reliance losses that the argument is most persuasive that to 
award damages would involve a complete rewriting of the contract.“ 


39 Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour, Ltd., [1943] A. C. 32. 
4 Rest., Contracts § 468 (1932). 

# Chandler v. Webster, [1904] 1 K.B. 493. 

# Note 5 supra. 

43 Fuller and Perdue, op. cit. supra note 10, at 78. 


“See J. Wills in Blakeley v. Muller, [1903] 2 K.B. 760n., 762 n. ‘‘The process of con- 
structing a hypothetical contract by supposing what terms the parties would have arrived 
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Attention can now be turned to the question whether a more equitable loss 
distribution scheme can be initiated by the courts without prior authorization 
by the legislature. Any loss distribution scheme imposed by the courts is an 
allocation of risk upon the happening of an event which the parties have failed 
to anticipate and for which they have failed to provide.“ The argument has 
been made that excusing performance on the basis of impossibility, mistake, 
or on any other grounds, is in itself an allocation of risk. If a court can read into 
a contract an “implied condition’’ which will excuse performance, it is not a radi- 
cal step also to read in a fair and reasonable provision for allocation of the 
losses arising therefrom.** However, courts appear reluctant to provide for the 
innovation of a fair loss distribution scheme on their own. In addition to over- 
coming the courts’ reluctance, or inertia, legislative action in the field could 
insure by the use of broad terminology that loss sharing would be applied not 
on the basis of mere precedent, but in accord with the equitable policy underly- 
ing the statute. Thus the type of allocation described could apply not only to 
construction contracts terminated on the basis of impossibility, but to all 
cases where faultless mistake or physical mishap results in performance of the 
contract being excused or modified and where the parties have failed to antici- 
pate such an event. For example, in the case of mutual mistake an allocation 
of the strict essential reliance losses would involve the same considerations as 
in the examples previously discussed.‘’ In both situations neither party is at 
fault and the risk for such losses has not been expressly or impliedly allocated in 
the contract. Similar arguments can be made with regard to essential reliance 
losses arising from so-called “unilateral” mistake.** The statute should be 
couched in broad enough terms and the courts given sufficient discretion to in- 
clude all cases involving faultless mistake or mishap.” By stipulating that such 
a statute is to apply only in those situations where the parties have failed to 
allocate the risk among themselves, and by enabling the court to use its discre- 


at if they had contemplated the possibility of what was going to happen is, to my mind, very 
unsatisfactory. . . . It is impossible to say with any certainty what the result of their bargain 
would have been. See also Fuller and Perdue, op. cit. supra note 10, at 381-82 n. 107. 

45 Corbin, op. cit. supra note 24, at 8. 


Law Revision Committee, Seventh Interim Report, The Rule in Chandler v. Webster 
(1939) at 6, appearing in 12 Reports from Commissioners, Inspectors, and Others, No. 4 
(1938-9). See Corbin, op. cit. supra note 24, at 8 with regard to the power of an equity court, 

47 The close relationship between mistake and impossibility in contracts cases has often 
been pointed out. See Sharp, Promissory Liability II, 7 Univ. Chi. L. Rev. 250, 268 (1940). 

# See Extension of Relief for Unilateral Mistake, 17 Univ. Chi. L. Rev. 725 (1950). 


Se ae in the case of losses arising without fault of the parties in contracts by 
correspondence. See Acceptance and Rejection in Contracts by Correspondence, 17 Univ. 
Chi. L. Rev. 375, 378 (1950). See other suggestions for the application of a loss sharing prin- 
ciple note 26 supra. 
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tion in accordance with the facts of the case and in the light of business experi- 
ence and expectations, the present inequitable loss distribution schemes could 
be remedied without doing violence to present expectations and without impair- 
ing the present security of contracts. 

The British in adopting the principle of loss sharing in the Law Reform 
(Frustrated Contracts) Acts* have pioneered the way. But there remains the 
task of providing for and adopting the use of this principle on a scale suffi- 
ciently broad to include all cases where a rational and equitable allocation of 
losses between innocent parties may demand it. 


8° Note 5 supra. 
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Unions and Capitalism. By Charles E. Lindblom. New Haven: Yale Uni- 
versity Press, 1949. Pp. xi, 267. $3.75. 

Economists have generally been sympathetic with the hopes and aspirations 
of labor. The vulgar impression that they were hard-boiled apologists for the 
“vested interests” will not stand examination.’ In fact economists have all too 
often permitted their sentiments to dominate and distort their analysis, and in 
consequence there has grown up a confused tradition about the nature of the 
market for labor services and a general tendency to look upon trade unions as 
supplying some deficiency in the market mechanism. Supply and demand con- 
ditions as determinants of market price are replaced with differences in bar- 
gaining power, financial reserves, and perishability of the service*—considera- 
tions which are also present in the market for all services but which are recog- 
nized as largely irrelevant. 

It is, therefore, gratifying to have a book in which unionism is analyzed as a 
problem of monopoly and consequently is recognized as incompatible with the 
competitive order rather than as a supplement to the market mechanism.’ 
Professor Lindblom makes much of the technical difference between union and 
enterprise monopoly. The latter or product monopoly establishes noncompeti- 
tive prices by restricting supply, while the former establishes noncompetitive 


1 The tone was in fact set by Adam Smith: ‘‘Servants, labourers and workmen of different 
kinds, make up the far greater part of every great political society. But what improves the 
circumstances of the greater part can never be regarded as an inconveniency to the whole. No 
society can surely be flourishing and happy, of which the far greater part of the members are 
poor and miserable. It is but equity, besides, that they who feed, cloath and lodge the whole 
body of the people, should have such a share of the produce of their own labour as to be 
themselves tolerably well fed, cloathed and lodged.” The Wealth of Nations, Vol. I, p. 80 
(Cannan ed.). 

2 The confusion about the nature of the market for labor services is very old, and recent 
writers have done little more than repeat Adam Smith. Cf. ibid., pp. 68-69. 


3 There has been no excuse for any other conclusion at least since Professor Hutt published 
his excellent book, The Theory of Collective Bargaining (London, 1930), not to mention 
Reflections on Syndicalism, by Henry Simons, reprinted in his Economic Policy for a Free 
Society (1948). I must add, however, that Professor Hutt has not sufficiently emancipated 
himself from the older tradition with respect to hours and conditions of work, holding that 
group action is required. I would contend that in an economy as varied as ours is, an individual 
worker can have almost any hours and conditions of work—providing he is willing to pay the 
cost. I don’t know where Professor Lindblom stands on this issue—he can be quoted on both 
sides. 
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wage rates by restricting the demand for labor services. This distinction is for- 
mally correct and has the great merit of directing attention to the wage rate 
as the heart of the problem. Successful unions do not have to take measures to 
restrict the supply of workers and rely on competition among enterprises to 
raise the rate of remuneration. If they do enforce a noncompetitive rate the 
supply will take care of itself. Failure to recognize this essential point often 
results in preoccupation with the “bad practices” of unionism—in condemna- 
tion of “bad” i.e., weak unions, and praise for “‘good”’ i.e., successful unions. 
(Some preoccupation may serve a useful purpose in keeping alive the issue of 
union monopoly in an environment hostile to competition, but too much con- 
centration on incidental features may well keep the main issue permanently 
out of sight.) At the same time Professor Lindblom misses the real point of some 
of the nonwage practices, as in his assertion that “rules of apprenticeship, en- 
trance restriction, permit cards, and the like ...are actually either of little 
importance or useful primarily as supplementary devices for the coercion of the 
employer” (p. 64). In many areas these restrictive devices, especially where 
governmental sanction is forthcoming as in licensing systems and building and 
sanitary codes, are principally useful as restrictions of the supply of labor. In 
other areas their principal use is to ration a supply of workers too large to be 
employed at the higher than competitive wage rates. 

The chief objection to Professor Lindblom’s formal distinction between union 
and enterprise monopoly stems from the consequent overemphasis of the 
strength, progress and inevitability of the former. Enterprise monopoly is evi- 
dently held in check by entry of new firms while union monopoly is inexorably 
followed by “unemployment” or “inflation” or both. Why unemployment? The 
chief effect of both types of monopoly is to create further inequalities in rates of 
remuneration, although in an economy unstable for other reasons both types 
accentuate the unemployment problem. But both types are subject to the same 
corroding influence of competition. Enterprise monopoly cannot permanently 
rely on restriction of its own supply. If it is to endure it must find means of 
preventing additions to supply by other sources. Union monopoly likewise 
must face continuous contraction of its sphere of effectiveness unless it finds 
means of preventing additions to supply of union-made products, including 
substitute and nonunion methods of making the same product, and substitute 
products. How strong would American unions have become under neutral rules 
of public policy—mere prevention of force—let alone under continued enforce- 
ment of the anti-trust acts? How effective in the long run would unions be if 
employers and workers willing to work under nonunion rates were protected 
in this elementary right? 

As for inflation it is probably unreasonable to criticize Professor Lindblom 
for following the current fashion of discussing monetary issues without men- 
tioning monetary policy. So far the evidence all points to monetary mismanage- 
ment as the main cause of inflation, i.e., to demand rather than to union policy. 
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The war and postwar experience is no exception and it would be difficult to 
prove that the level of wages and prices would have been significantly different 
in the past decade had unions been absent from the scene. If any thing, unions 
may well have dampened the rise of the general level of wage rates.‘ Of course 
it is conceivable that if the present tendency to neglect monetary arrangement 
persists, and the full employment program becomes a program of increased 
government expenditures every time a worker is thrown out of employment 
union policy will lead to inflation. But this would certainly not be the case with 
a full employment program disciplined by monetary stabilization (which Pro- 
fessor Lindblom dismisses as not “practical’’). In any event if the present bias 
for government expenditures persists the union influence will be lost in the 
plethora of influences and may well serve mainly to dampen the rise of wage 
rates in the unionized industries. 

Professor Lindblom also makes a brief excursion into the field of public 
policy with disappointing results. He has no love for syndicalism as a method 
of organization, he sees little possibility in government regulation of wage 
rates, and is quite sceptical of “responsible’’ or statesmanlike unionism except 
on the last two pages when he suddenly realizes the dismal character of his 
position and the need for a happy ending. The restoration and maintenance of 
competition is of course not politically feasible. 

Why is trade union monopoly inevitable? I have already indicated the one 
element in the argument which results from the technical distinction between 
enterprise and union monopoly, from the consequent overemphasis of the ef- 
fectiveness of the iatter, and from the failure to grasp the effective tendency of 
the market system to destroy all types of monopoly. The other element is also 
implicit in the distinction drawn between enterprise and union monopoly. 
Workers are supposed to be attracted to unions because of their moral distastes 
for competition, their feeling of isolation, their search for status, and the demo- 
cratic urge to participate in community affairs. It is at least as difficult to dis- 
prove as to prove the validity of these psychological inferences. I can only 
express my scepticism and assert that there is no difference between enter- 
prises and workers in their love for, or desire to get away from, the rigors of 
competition. There are always conflicting tendencies and they do not appear 
to be correlated with income or with membership in any group in society. So far 
in the absence of government aid and encouragement the competitive tendencies 
have triumphed over the exclusive or restrictive tendencies. The attraction of 
the market system is its impersonal character; it makes it possible for people to 
co-operate and to be “‘isolated.” And this is also the attraction of urban centers. 
Even if the psychological drives are what they are said to be, it is still difficult 
to see what role national unions have to play. It is even difficult to see what role 
local unions play in view of the well-known fact that but a negligible number 


4On this point I prefer Professor Morton’s recent statement in W. A. Morton, Trade 
Unionism, Full Employment and Inflation, 40 Am. Econ. Rev. 13-39 (1950). 
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of workers actively participate in their affairs. And with the multiplicity of 
organizations which pervades our society there are adequate outlets for these 
drives even in the absence of trade union organizations. 

In any event I am allergic to forecasters, particularly forecasters of the in- 
evitable, and most particularly to forecasters of the inevitable demise of com- 
petition who start with the premise that “competition is not even potentially 
the best of all possible worlds.” 


Aaron Drrector* 


Law of Search and Seizure, The. By John J. Cogan, Jr. Chicago: Office of the 
State’s Attorney of Cook County, Illinois, 1950. Pp. 48. 


In these days when “police state” has become one of our ugliest epithets, 
even so modest a pamphlet as this seems a remarkable and heartwarming phe- 
nomenon. For it is an instance of the state instructing its officers on the limits 
of the state’s powers. 

The good sense of excluding illegally obtained evidence as the sanction for 
illegal search and seizure has, of course, long been debated, and the debate per- 
haps climaxed in the varied and intense opinions in Wolf v. Colorado.' In his 
dissent in that case, Justice Murphy dwelt in some detail on the differences in 
training of police officials depending on whether their jurisdiction followed the 
federal rule of exclusion. “If proof of the efficacy of the federal rule were 
needed,”’ he said, “there is testimony in abundance in the recruit training pro- 
grams and in-service courses provided the police in states which follow the 
federal rule.’”* The present pamphlet, designed we are told, for peace officers of 
Illinois, adds some small measure of support for his view, for Mr. Cogan makes 
clear throughout that crucial evidence may be suppressed and the case lost if 
the etiquette of search and seizure is not followed. 

Mr. Cogan has presented in a flat simple concise form a summary of the law 
in this area, but despite his efforts to outline and simplify, one cannot but won- 
der what the normal police officer would make of the complexity that remains. 
The reader-policeman might be somewhat puzzled by the author’s oft repeated 
caution that cases are to be limited to their facts. Mr. Cogan is not overstating 
the difficulties of fitting together the precedents of this field into a coherent 
pattern. But it is difficult to believe that a set of simple and expedient rules for 
the police to follow could not be carved out from the welter of precedents, if 
only the prosecution were not insistent on exhausting to the fullest degree its 
constitutional power of search and seizure. In this sense, the rule of law in this 
area remains simple and clear. 

Harry KAtven, Jr.f 


* Professor of Economics, University of Chicago Law School. 
* 338 U.S. 25 (1948). 2 Ibid., at 44. 
} Associate Professor of Law, University of Chicago Law School. 
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Was America’s first great war crimes trial a 
triumph of justice—or a “judicial lynching”’? 


THE CASE OF 
GENERAL YAMASHITA 


by A. FRANK REEL 


Norman Tuomas: “I read the book 
with absorbed interest. ... When I 
had finished, I scarcely knew whether 
I was more moved to weep that so 
many distinguished Americans had 
participated in prostituting justice to 
vengeance, or to cheer the magnificent 
job done by Mr. Reel and his col- 
leagues. After this, no American gen- 
eral or President will dare to surren- 
der. Such is the nature of war that a 
triumphant enemy on the precedent of 
the Yamashita case can find plenty of 
grounds for hanging the loser.” 


Joun Haynes Howmes: “I read the 
book with an absorption so intense 
that it is difficult to describe. The story 
is terrifying . . . a disgrace to the na- 
tion.” 


Rosert Morss Lovett: “I read it at a 
sitting and was immensely and terribly 
impressed. ... The case has signifi- 
cance for the future beyond all estima- 
tion. It represents a hideous lapse from 
civilization.” 


Georce N. Suuster: “Nothing I have 
seen for a long time could contribute 
more effectively to the education of 
Americans and to the healing of those 
wounds of war which really fester.” 


Mary R. Bearp: “No one could or 
should miss a word.” 


ArtTHuR GarFIELD Hays: “This book 
made my blood boil. I was indignant 
... ashamed. . . . Those generals who 
sat in judgment were Americans.” 


$4.00 


At all bookstores 
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